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PREFACE. 



The references to the Record herein refer to the printed 
Record Book, certified and filed in the Court of Appeals, 
and copies of which have been furnished each of the judges, 
clerk, and official reporter. Those referring to the Exhibit, 
or printed Exhibit Book, refer to the Book of Proceedings 
in the Fayette Circuit Court, introduced by the defendants, 
and by agreement. Record, p. 88, is used in the Appellate 
Court, subject to all exceptions thereto. Part of said book 
had already been ruled out as evidence. Record, p. 75, and 
is referred to only subject to such ruling and exceptions, 
and without waiver of either. 

The defendants, by their influential positions, their agents, 
and attorneys, have caused unfavorable impressions against the 
plaintiff by representing the present suit as being brought and 
prosecuted in the interest of speculating non-residents of Ken- 
tucky. By similar representations, and that they contemplated 
an extension of the road southwardly, they have induced the 
Legislature of the Commonwealth to exempt them from the re- 
pealing and amending act of February 14, 1856, and to grant 
them a charter. To counteract these unfavorable impressions, 
it has been thought proper here to show where the true interests 
rest that are prosecuting this suit — where the stock is owned, 
and who are paying the expenses of this suit. As to their con- 
templated (?) southern extension, the past is a premonition of 
the future; and since the granting of their charter, nothing 
definite has been said or done in that behalf. 

CAPITAIi STOCK ACCOVHT. 

The total amount of stock issued by the plaintiff up to the 
time of sale, for aU purposes^ as shown by Mr. Levis in his An- 
nual Report in December, 1859, after the sale (Record, p. 117), 
was $1,512,024.60; that is, if no stock was issued until paid for. 
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11 PREFACE. ^ 

Of this sum, as shown by the Annual Report for 1858 (Ex- 
hibit Book, p. 93), there was subscribed and paid fob, by cities, 
counties, and individuals, as follows : 

In Kentacky. 

Fayette county, ...$200,000 Individuals therein, $75 03 $200,075 03 

Bourbon do. ... 100,000 do. do. ...127,074 05 227,074 05 

Harrison do do. do. ... 98,092 64 98,092 64 

Pendleton do. ... 50,000 do. do. ... 12,604 90 62,504 90 

City of Covington, 300,000 do. in Kenton co.. 67,337 71 367,337 71 

$650,000 $305,084 33 $955,084 83 

In Ohio. 

Issued to Cincinnati as collateral security for a loan of 

$100,000, $200,000 

Individuals of Cincinnati, 18,750— $218,750 00 

$1,173,834 32 

Issued to contractors for work on road, $321,000 

do. for depot grounds, wood, interest, etc 44,350 — 365,350 00 

1858— Total stock issued and paid for, $1,539,184 33 

In the Report of 1858 (Exhibit Book, p. 93), the stock re- 
ported as unpaid is stated at $53,113.77. In one year this 
deficit has grown to $77,044.77! (Record, p. 117.) How this 
discrepancy is to be accounted for, unless from an extreme de- 
sire to make as bad a showing as possible, after the sale of the 
road; or, that some favored parties were refunded their pay- 
ments to quiet them, and to procure assent to the sale, is unac- 
countable. As it appears there was $1,539,184,33 of stock 
issued and paid for in 1858, and only $1,512,024.60 in 1859, 
this also appears to confirm some such an improper use of the 
means of the Company on the eve of the sale. 

But this statement is made for the purpose of showing the 
relative interest of the people of Kentucky to that of non-resi- 
dents, in the recovery of the road. To the Kentucky interest 
should be added $200,000 loaned to the Company by the city 
of Covington. There are probably $10,000 unpaid income 
bonds, not bought up by Bowler, and mostly held by non-resi- 
dents. The people of Kentucky, especially in Harrison and 
Bourbon counties, having faith in the eventual value of their 
stock, held on to it, and, generally, own it to this day. The 
contractors were generally of limited means, and sold their 
stock. To say that all of it, and as much more as would make 
up the item classed with it of $365,350; has found its way into 
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PREFACE. Ill 

the hands of non-residents, we have this statement of the relative 
interests : 

Stock and loans by the people of Kentucky, , $1,155,084 33 

do. do. by non-residents, 594,065 00 

Excess of Kentucky interest over non-residents, $561,019 33 

Besides which,' Covington and Pendleton county being cred- 
itors of the road to the amount of $250,000, with interest since 
1857, and Cincinnati for only $100,000, the true interest of the 
people of the Commonwealth in the road greatly preponderates 
over that of outsiders, because creditors must first be paid. 

Who Pays tlie Expenses of tills Salt r 

As all the available means of the plaintiff had been taken 
from its possession by the sale, and transferred to its unfaithful 
trustees — and thereby they enabled to fight the appellant with 
its own money — it was necessary to give advantages to those 
who contributed to sustain the suit over those who gave nothing, 
because there was no means to compel any payments whatever. 
Therefore, it was provided by the board that those who advanced 
two per cent, on their stock should hold the same free from any 
further charge. This equitable arrangement has been taken 
advantage of by the stockholders in Harrison and Bourbon 
counties, and the city of Covington. The city of Covington has 
made a liberal appropriation, and the individual stockholders in 
the counties named have mostly put themselves in a position, 
by payment, to secure their stock without any deductions for 
expenses or attorneys' fees. 

So, it will be seen that this suit is not, as charged by de- 
fendants' agents before the Kentucky Legislature, by *^ outside 
speculators;^^ but in truth and in fact, it is a suit in the inter- 
est OF THE PEOPLE OF KENTUCKY, in its own courts, for prop- 
erty in Kentucky, wrongfully taken from its citizens by a breach 
of trust by a party from a neighboring State! And that resi- 
dents of that same State, mainly, still claim it against its right- 
ful owners, mostly the people of Kentucky ! It may be added 
with truth, the plaintiff is paying for the defense of this suit also, 
for, literally, the defendants are fighting the plaintiff with its own 
money, and the proceeds of its own property ! 



IV PREFACE. 

. The Soathem Railroad. 

When projected and completed, and up to the time of the sale, 
the Covington and Lexington Railroad was considered the 
first and completed part of the Cincinnati and Charleston Bail- 
road, or, as lately called, the Cincinnati Southern Railroad. 
Since its possession by Bowler and the present defendants, they 
have done nothing whatever^ to carry out the original object of 
its projectors. The road, being a great and expensive improve- 
ment, national in its character, has been diverted from its original 
object, and made to fill the coffers of those who have speculated 
upon the enterprise of its projectors, and thus enabled its pos- 
sessors to display their wealth at the expense of the many per- 
sons who were induced to aid in what they supposed would be a 
perpetual monument to their labors and patriotism. 

The cities of Covington and Cincinnati, as well as the coun- 
ties through which it is located, having large pecuniary interest 
in the road, as well as its extension southwardly, it is safe to 
say that but for the interposition of Bowler, and his appropria- 
tion of this property to private profit, it would long since have 
penetrated to a connection with the Southern system, and this 
long-desired connection effected! The earnings of the road, as 
shown by the tables and testimony in this case, show most con- 
clusively, that this most desired consummation would long since 
have been attained, but for that interposition and breach of trust. 
Besides the actual earnings, the credit of a company having a 
road worth from $4,000,000 to $5,000,000 could well have ac- 
complished that great work, for which Cincinnati is now offering 
$10,000,000! So that in addition to the great private wrong 
done the plaintiff and its stockholders, the public is a sufferer in 
being so long deprived of this road, morality has been outraged 
by an act that, but for its success, would be denounced by every 
man, as it has been by a candid and impartial public sentiment. 

But this road may yet be the means of carrying out the 
object of its original projectors, through a just and equitable 
judgment by the Court of Appeals. And it is well worth the 
attention of those who have labored in behalf of a Southern 
road, to consider, if, after all, this will not prove the way to 
accomplish this great work of public improvement. 



THE CASE 



Briefly stated — this suit is to recover the Covington 
and Lexington Railroad, by the corporation which built it, 
and ran it up to October 29, 1859, when it was sold by- 
foreclosure proceedings in the Fayette Circuit Court. This 
suit was brought, September 30, 1865, the petition alleging, 
substantially, that no necessity existed for allowing the 
road to be brought to sale — that, the company had the 
means to pay all its debts demanding payment, and a val- 
uable road, which R. B. Bowler, now deceased, and then a 
director/ (with the connivance and assistance, of other direc- 
tors,) purposely embarrassed and fraudulently brought to 
sale, that he and others, or himself, might become the pur- 
chasers and owners; and that, while directors and trustees 
of the company (the plaintiff), they thus did become the 
purchasers of the road. The prayer is to charge Bowler's 
heirs, representatives, and assigns as trustees for the plain- 
tiff, and for a judgment of reconveyance of all interest 
derived under the sale, to the plaintiff; for an account of 
the profits of the road (in which Bowler should be limited 
to the cost price of his purchases of claims against the 
road, made by him after he became director, and was placed 
in a confidential relation to the plaintiff, or purchased after 
the sale of the road to prevent suit) ; and for general relief. 



THIS APPEAL 

Is prosecuted to reverse the decision of Special Judge 
Menzies, at the September Term, 1870, of the Kenton Cir- 
cuit Court, dismissing the Appellant's petition. 

The grounds of law and equity upon which this result 
was attained, are stated in his opinion and judgment; and 
divested of arguments, are summed up as follows : 

First — On p. 80 of the Record, in his opinion, it is said : 
"It was a long time before its [the plaintiff's] managers 
became satisfied that Bowler's purchase was a speculation. 
Meanwhile, the plaintiflF lost its right to elect to claim Bow- 
ler's purchase, and the sale of the Fayette Court has been 
confirmed by the plaintiff and the stockholders, unless " — 

Second — " Such fraud has been shown as entitles the 
plaintiff to relief in an action founded upon fraud, and 
brought within the time allowed by law." On p. 87, of 
the Record, the result of his inquiries is reached : " The 
■plaintiff has failed to establish the fraud against Bowler. 
His co-directors participated in all that he did, and the 
stockholders sanctioned all that was done by him before 
the judgment ill Fayette, but complained of his omission, 
and that of his co-directors, to plead against the validity of 
the bonds." 

First arises the position assumed, or arrived at, that it 
was a "long time " before the plaintiff became satisfied that 
Bowler's purchase was a speculation; and meanwhile the 
plaintiff lost its right of election. 

According to the Special Judge's opinion, Record, p. 

80, the suit should have been brought in the Summer of 

1860 (when Bowler first asserted his right to hold the road 

adversely to plaintiff). . The suit being brought in the 

Summer of 1865, the ''long timey' during which plaintiff 

lost its riglit to recover this valuable real estate, was FIVE 

YEARS! True, says the Judge, Record, p. 77, "this 
2 



THIS APPEAL. 3 

action is not barred by the statute of limitations." But, 
(luring this " long time " of five years, the plain tiiF has 
" lost its right to elect to claim Bowler's purchase !" 

It is intimated this right of election (which right he 
admits) must be made before it is known that the trustee 
has secured a speculation. Where there are no gains by 
the trustee, certainly there will be no suit, because the 
trustee will surrender on request, and without prospect of 
advantage, no party will sue ! 

j|@=*it is not sought, hy argument of Counsel^ so much as 
by actual citation of authorities^ and brief abstracts there- 
from, arranged under headings, to show that the decision 
by the Special Judge should be reversed by the Court of 
Appeals. Indeed, as he did not cite any law or decision to 
sustain his judgment, these citations' and decisions show 

THAT HIS JUDGMENT HAS NO LAW OR EQUITY WHATEVER TO 
SUSTAIN it! 

Authorities are specially cited to show what informa- 
tion the trustee is bound to communicate to the beneficiary, 
to bind the latter in a settlement or confirmation (and 
many are given under the different headings, showing and 
illustrating the rule), although the plaintiflf never did make 
any settlement or confirmation w^hatever with its unfaith- 
ful trustees ! The acquiescence was that of the other side 
in their own breaches of trust! The plaintiff merely 
bided its time, until circumstances had developed the facts 
in the case — until the war was over; and, knowing that it 
had not deceived any party, or led them astray, before the 
expiration of the time limited, even by the shortest period 
that could possibly be prescribed under the statute of lim- 
itations, brought this suit. 



BRIEF HISTORY OF THE ROAD. 



Before proceeding to a more methodical examination of the 
facts in the case, as already indicated, it is desirable to present 
so much of the history of the road by an abstract of the Annual 
Reports as have been made testimony by Exhibits in the case: 

Thb Road in 1853 — (See Annual Beport, Exhibit to "Walker's deposition. 
Exhibit to Record, p. 738.) 

Thirty-eight miles were put in "successful operation," extending to Fal- 
mouth, with grade, excepting a few sections, finished to Lexington. M. M. 
Benton, President. Receipts for November, $5,610.61. 

Right of Way. — Comparatively a small amount paid for right of way, 
as mostly released without compensation, and the road not likely to have com- 
petition. President says: "There is no road in the West or South- West, 
which promises to be a richer remunerative to the holder of the stock than 
yours.'' 

Engineer's Report — R. M. Shoemaker, Engineer, describes the tunnels, three 
in number, laid in hydraulic cement, with four brick rings, each ring forming a 
separate arch, and cost: 

Anderson Hill Tunnel, 736 feet long, cost $32,568 

Grant's " « 2,148 " ^ 94,260 

Berry's " " 360 " (no arching), 8,315 

Grades — 24 miles level, 10 to 20 feet per mile, 56 miles, and the maximum 
grade of from 12 to 30 feet per mile on 16 miles only. 

Bridges ""Rowes improved plan, resting on permanent masonry. 

Depots, and lands for these purposes, are described on pp. 747-8 ; and, for a 
new road, the lands appear ample. ^120,133.13 had been expended on the road 
from Paris to Lexington, and the total estimate to finish the road is stated at 
$557 431; and equipment, $195,360; of which $300,000 or $350,000 could bo 
postponed until the road is put into use. [An. Rep. of 1854 not made evidence.] 

The Road in 1855 — (See Annual Report, Exhibit to Levi's deposition. 
Record, p. 134.) Benton, President; Withers, Sup't; Clark, Seer' y ; Walker, 
Treasurer. 

President says, Record, p. 138: "The road is finished to- Paris, and graded 
to Lexington." On December 20, 1854, took possession under lease of Paris 
and Lexington road at $1,250 per month, first five months' rent to be spent in 
repairs of that part. "By expending about $150,000, the Company can have 
its own track from Covington to Lexington." " The entire line has been much 
improved during the present year, and at a very moderate outlay, the track be- 
ing nearly ballasted with broken rock." 

lb p. 139: "Though the board has succeeded in reducing the floating debt, 
the expectations of entirely canceling it have not been realized." " The in- 
4 



BRIEF HISTORY OP THE ROAD. 5 

terest on the whole debt has been paid." The passenger trains have been regu- 
lar, and no one sustained any injury ; also the case with the freight trains. 

lb. p. 140: Total debt, $2,435,939.12. Annual interest, $177,325. Of which 
floating debt, $469,939.12. Assets to pay it, $1,106,967.50. Note says floating 
debt reduced after this report, by sale of $130,000 second-mortgage bonds at 90 
cents; leaving it $352,939.12. 

lb. p. 143: Earnings, $264,973.66. Current running expenses, $126,279.55; 
of which repairs of track, $23,733.93 ; leaving net earnings, $138,694.11, or 52^ 
per cent, of gross earnings. 

Superintendent's Beport, p. 144, conflrms President's statements above. 
Trackmaster's Beport, pp. 147, 148, confirms President's statements above, and 
shows progress in ballasting and improvements generally. 

Annual Report for 1857 — ^Exhibit to Petition. (See Ex- 
hibit Book, p. 63.) 

No report for 1856 was printed, and the President com- 
mences with an apology ^^for so long delaying communicating 
the condition and workings of the road." 

The stockholders' meeting was orgtoized on Mr. Benton's 
motion. The stockholders indorsed the action of the board in 
suspending interest in November. [It should be borne in mind 
that this suspension was entirely on the inferior debts or securi- 
ties, and mostly due to friends of the road, and those who were 
willing, and as^the result proved, did give the Company time ; 
and it must be distinguished from that of 1858, consequent on 
the "$800,000 circular," which suspended chi the securities that 
law, justice, and the ability of the Company required should be 
Jirst paid, and in lieu thereof paid inferior debts !] 

The earnings of the year are stated at $426,408.36, an increase of $26,460.24 
over the preceding year — a healthy, gradual increase; and showing that the 
business of the country was adapting itself to the road. * During the past year 
the Company leased the Maysville and Lexington Kailroad, between Paris and 
Lexington, for a period of ten years — the Maysville Company to put the road 
in grade and keep it in good running order. [Qmere^ What foundation had Mr. 
Levis for his fears expressed to Dr. Perrin (just before the sale of the road)^ 
that the purchaser could not get a lease or satisfactory arrangement with this 
Company?] And it is also stated that the Danville road was opened to Lexing- 
ton, and operated by the Covington and Lexington road, under an agreement 
by which the receipts are equally divided. " The trains have been run with 
great regularity and safety, without any accident of a serious character.' 
[These are President Levis's words ; and it is good evidence to show that the 
road was worth what he said it was in 1862, namely, $2,837,000; and that 
there was no necessity for its sale i] 

The suspension is explained to be for the benefit of all parties interested in 
the road, "and thereby place the Company on a firmer basis," "and enable it to 
resume payment of suspended claims at as early a day as possible." 

The Secretary's Beport is indorsed as accurate. It shows that income bonds 
to the amount of $85,500, were in the hands of the Treasurer; and an unadjusted 



6 BRIEF HISTORY OP THE ROAD. 

balance, subject to deductions, is claimed against that officer to the amount of 
$78,441.01. [This is entirely aside from his assumption of the Directors' debt.] 

Liabilities. — The bonded debt is stated at $2,930,000, of which $610,000 
are income bonds; and the annual interest on all (including the Covington, Cin- 
cinnati, and Pendleton county debts, and the floating debt), is given at $222,- 
883.70, of which the interest omthe floating debt is only $3,893.70. 

The Superintendent's Report shows the fourteen locomotives in good order, 
and a large expenditure for repairs of all the rolling stock. During the year 
ten miles of the road had been thoroughly ballasted with broken stone. *^Much 
of the iron has been taken up, defective ends cut off, curved, and relaid, greatly 
improving the track." " The road is now in good order, with the exception of 
defective iron." 

In fine, the Superintendent appears to have been running the 
road on the same economical plan recommended by Mr. Clem- 
ent in his report to the board (Exhibit Book, p. 785); and 
great similarity between their views and policy is plainly dis- 
cernible. 

The Road in 1858. — (See Annual Report of Company for 
1858; Exhibit to Petition. Exhibit Book, p. 81.) 

The Report for this year is more remarkable for what it does 
not contain than for what it does contain. Although the annual 
meeting of the stockholders, to which it was made, was held on 
the 16th of December, 1858, and the foreclosure suit was brought 
on the 29th of November previous, not one word is said in re- 
gard thereto ! Not *one word of warning as to the approaching 
calamity is said! 

On the contrary, it appears that the suspension of November, 
1857, had not produced any suit, and the stockholders were left 
to infer, that the same would be the case as to the last suspen- 
sion, and that all was going reasonably well with the affairs of 
the Company. 

,No such words of warning whatever, as are testified to by 
Messrs. Benton and Levis, on behalf of the defendants, are given 
to the stockholders in the Report ! ! And that it was not in- 
tended to be, see Mr. Bowler's excuse when he was added to the 
committee to print and publish the correspondence with the 
second-mortgage bondholders, that there was no time to do it 
before the annual meeting! It was not intended to be pub- 
lished, because it would have wakened them up to the faithless- 
ness of their directors, under the leadership of Bowler. But 
they were led to hope for better in the future by such state- 
ments as these : 

1. President's Report (Exhibit Book, p. 84): "Your managers deplore the 
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necessity of asking creditors for assistance, but they feel conscious of the recti« 
tude of their policy, and that they ask nothing which will not be beneficial to 
all the interests involved." 

2. *' The business over your road, for the past twelve months, has been more 
equally distributed through the entire year," thus "enabling the traflSic to, be 
conducted with more safety and satisfaction, w^h the inadequate accommoda- 
tions possessed." 

3. lb. p. 85: "To relieve your road of its present difficulties is no small un- 
dertaking, but your directors used, and have continued to use, their most urgent 
and honest efforts to attain that end, hoping, if met with a spirit of liberality 
by all parties concerned, to eventually succeed." 

4. "Your track (excepting bridges) is now in a better condition than it ever 
has been, and with the addition of sufficient rolling stock, good depot accommo- 
dations, water stations, and permanent bridges, would be a first-class road^ as 
from its central location and importance it should be." 

Do these extracts look like warning to the stockholders, that 
the road would be sold unless aid was furnished by them ? 

The Superintendent's Report shows large expenditures on 
repairs of the road (lb. p. 102) and a large increase in freights, 
lb. p. 103, he says: ^^The road is now in better condition than 
it ever has been." "Two trains have been employed, during 
the Summer and Fall, in cleaning out the ditches, hauling stone 
for ballast, and improving the road-bed generally." No wonder 
Mr. Withers, the Superintendent, declared repeatedly, that there 
was no necessity for the sale of the road. 

Fiscal Year ending October 31, 1858. 

Total earnings, $43'7,579 02 

Eeceived from miscellaneous sources, 8,780 00 

Total receipts, $446,359 02 

Disbursed as follows : 

1. Operating expenses, $239,262 22 

2. Construction account, 44,367 73 

3. Bills payable, old, $6,358.31; current^ $6,048.20, 12,406 51 

4. Oflficers and laborers, 13,073 76 

5. Draft to pay coupons, first-mortgage, 14,039 00 

6. Personal accounts, principally for balance due on 

machine shops, 8,738 48 

7. Coupons on 1st mort. bonds, prior to Sept. 1, 1858,,.. 16,260 00 
Coupons on 2d mort. bonds, prior to Sept. 1, 1858,,.. 34,460 00 
Coupons on 3d mort. bonds, prior to June 1, 1858,... 31,955 00 
Coupons on guaranteed bonds, prior to September 

1, 1858, , 5,640 00 

Coupons on income bonds, prior to Nov. 12, 1857,... 8,905 00 
Coupons on Pendleton county bonds, prior to No- 
vember 12, 1857, 270 00 

8. Int. and exch. $3,902.59; Bourbon county tax on 

county sub'n, $2,151.85; Int. ac*t on capital 

stock, $4,750.00, 10,804 44—440,182 14 

9. Balance qu hand, October 31, 1858, 6,176 88 

Total disbursements, $446,359 02 
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Included in the operating expenses are the following : 

1. Wood and coal (including $12,000 for 6,000 cords surplus over 

need of roadj, $37,295 27 

2. Oil, tallow, waste, $7,043.45; saw'g wood, pump'g, etc., $12,939.61, 19,983 06 

3. Repairs of rolling stock, , 31,581 87 

Repairs of road, Bridges, depots, etc., 64,062 28 

It will be seen that the road was not neglected. It is per- 
tinent to inquire whether these expenditures were made in good 
faith, or to put the road in good order to be bought ? Bear in 
mind, according to Mr. Bowler's representations, this was a bank- 
rupt road ! Truly they did not allow the road to become out of 
order, as testified by Mr. Levis. Neither was either Mr. Bowler 
or Mr. Levis willing that any body else, except themselves, should 
become purchasers. And Gedge said to Davis, they were de- 
tei'mined to have the road ! 

The Road in 1859. — Annual Report not printed, but Ex- 
hibits or Tables A, B, C, and D, to George M. Clark's deposi- 
tion (Record, pp. 113, 114, 115) show the general condition of 
the finances of the road ; and Exhibit to J. N. Reynolds's dep- 
osition (the original Report of the Superintendent for that year) 
shows that of the track and rolling stock. 

The road having been sold, the President had but little to 
say in meeting the stockholders. 

The deposition of Dr. John E. Stevenson shows what trans- 
pired at the meeting, and is a very good key to the manner in 
which the former reports were ^^ approved^^ ( t ) by the stock- 
holders, and how such approvals were brought about. On this 
occasion, the Report was not approved, but referred to a com- 
mittee for examination; and this examination led to the present 
suit. For although the war suspended action for years, many 
important facts in regard to the affairs of the road, and its sale, 
were not known to the directory until years after the sale. 

It is remarkable, that although the newspapers gave a general 
account of this meeting, and abstracts from the report of the 
officers, the Table 2), showing how the money was expended, 
was not published at all. Particular attention is called to this 
fact ! If it had been made publicly known, it would have gone 
to show some ground for defendants' assertion that the affairs of 
the Company were always fairly made known to the stockhold- 
ers. This table (Record, p. 115) shows how the earnings were 
expended. 
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I. Bowler became a director for his own individual ben- 
efit, and not for the benefit of the Company. 

II. There was no necessity of allowing the road to be 
sold ; and under prudent, honest management, it would have 
paid all its debts, and eventually have become of great value 
to the stockholders, 

III. That R. B. Bowler, instead of honestly discharging 
his duty as director, by his acts and influence over the Pres- 
ident and his co-directors, prevented the payment of the 
interest on the second-mortgage bonds of the Company, and 
thus brought the road to a forced sale. 

IV. That using his official position in the road, and 
knowledge thus acquired, he fraudulently depressed the 
credit and securities of the road, to its great injury, and 
then became a large purchaser at great discounts for his in- 
dividual profit, and to prevent other parties competing as 
purchasers, in case of a sale of the road. 

V. That but for such acts of Bowler, the road would not 
have^ been brought to sale ; and he became the purchaser at 
much less than its fuU value. 

VI. That after his purchase, one of the directors and the 
President, who had aided him in these acts, became part 
owners of the road with Bowler, and besides the great specu- 
lation in the purchase, great profits were received by them 
from its earnings. 

VII. That these acts (most of them by themselves), and 

collectively, amount to actual fraud on the part of Bowler; 

and for even constructive fraudy under the circumstances, his 

representatives and assigns are chargeable as trustees of the 

plaintiflT, and will be adjudged to reconvey upon conditions. 

9 



RULE GOVERNING EQUITABLE RELIEF. 

The rule governing this case having already been so clearly 
.declared by the Court of Appeals, it is thought best to produce 
it, instead of any other explanations. In BlighVs Heirs v. Tobin, 
7 Mon. 612, decided in 1828, the defense was that no motion 
to set aside the sale within one year had been made, and that 
the Chancellor had no jurisdiction to annul the sale. The Court 
say: ^^We do not mean that a chancellor, in exercising this ju- 
risdiction, will act as a revising court over the records of a court 
of law in executing their process, or make further use of errors 
of law than to prove or disprove the fairness or unfairness of the 
sale. We will treat all the proceedings at law as valid, although 
error may appear therein, and will relieve against the conse- 
quences thereof, because the rights acquired thereby can not be 
retained in conscience; and in doing so, we will treat the pur- 
chaser as a trustee of the estate, and will not compel him to sur- 
render it until equity is done to him." An account was accord- 
ingly ordered. 

See, also, Tdlbott v, Todd^ 5 Dana, 193. Bill to impeach 
decree on the ground of fraud. Fer Curiam — ^^ Where a fraud 
has been practiced by reason of the confidential relation of the 
parties, and carried into the decree, it will not sanctify the fraud, 
or put it beyond the power of a chancellor to rectify the matter." 

Moore v. Simpson^ 5 Littell, 50. " The decree is final, al- 
though the Commissioner appointed to make sale of the property 
may not have reported." 

Kerr on Frauds, 286. The court can not set aside a judg- 
ment of a court. '' It will consider the person who has obtained 
the judgment as a trustee, and will decree him to reconvey the 
property that he may have become possessed of under the judg- 
ment, on the ground of laying hold of his conscience, so as to 
make him do that which is necessary to restore matters as be- 
fore." Barnesley v. Powell^ 1 Ves. 120, 285. 

As to the representatives of Bowler, and his assignees with 
notice, his purchase was fraudulent and void, as against the Com- 
pany, and they hold subject to the claim of the Company, which 
is here made. But as to the creditors of the Company (among 
whom are the representatives of Bowler), the court will protect 
them, allowing B.'s representatives all the claims originally cost, 
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with interest ; and as to the mortgage bondholders, require the 
Company to give such further security to them as equity may 
require; and it is therefore tendered by the plaintiff; for "he 
who asks equity must do equity P 

TBUSTfiES HEIA TO THE HOST MOID ACCOVNTABIIilTT. 

Kentucky Court of Appeals. — Liability of Trustees to tlieir 
Cestui que Trusts — Mistake of law. HemphilVs Heirs v. Lewis. 
From Jessamine. Reversed September 20, 1870. Robertson,. J. 

^' Ferguson, who was indebted as guardian to his ward, Lewis^ 
in 1858, assigned his entire estate in trust to pay his debts with- 
out discrimination as to character. At the instance of Lowry, 
his surety, Ferguson was removed as guardian, and Hemphill 
was chosen by the ward., Hemphill, considering his ward's 
claim a preferred debt, to be paid out of the trust estate, neg- 
lected to sue Lowry, the surety. The coqrt lulled him in this 
delusion by ordering the Commissioner to report preferred debts, 
and by the report of this as such, and that the proceeds of sale 
greatly exceeded the amount of it. The claim not being against 
a dead man's estate, and asserted in the suit to distribute Fer- 
guson's estate according to the trust, among all the creditors pro 
rata, the court, in decreeing distribution, adjudged that Hemp- 
hill's ward was entitled to no preference, thus leaving a large 
balance unpaid. The balance might have been then made out 
of Lowry, the surety, but before judgment was obtained against 
him, he became insolvent. Lewis recovered in this suit a judg- 
ment for the balance against the executors and heirs of Hemp- 
hill. Held: When the estate of an incompetent infant is intrusted 
to the care and protection of a guardian, the fiduciary undei*takes 
to be vigilant, faithful, and competent, and these elements of 
qualification imply as much knowledge of law as may be neces- 
sary for safety. This, however procured, he assumes to possess 
and properly exercise. Hemphill no doubt acted in good faith, 
and in pursuing the course he did, probably followed the erro- 
neous counsel of his professional adviser. But it is more rea- 
sonable and just that the guardian, who was deceived as to the 
best remedy, should lose what a correct knowledge of the only 
safe procedure might have saved, than^that the passive and con- 
fiding infant should suffer." Judgment is reversed only because 
of a minor error as to the parties. 

Groodloe V. Rhodes J 2 B. Mon. 87, and Narcissa^s Ex^rs v. 
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Walhan, ib. 243, are cases holding trustees to the strictest rule 
of good faith, and that thej could not purchase for their own 
benefit. 

Page v. Naglee, 6 California, 241, involves the right to buy 
up claims against the trust estate. Parrott and Naglee were 
trustees, holding property conveyed by Page, Bacon & Co. to 
them, to secure them and others, as guarantors of the time certi- 
ficates of the firm. Naglee bought such a certificate for $1,000, 
and caused suit to be brought on it. Heldy illegal, and that he 
could not buy a claim against the trust fund. ''The purchase 
by a trustee, of a claim against the trust fund, if not a fraud ^n 
fact, was a violation of his duties as trustee,'' and was set 
aside. 

Bichardson^s Adm^r v. Spencer, 18 B. Mon. 406. A widow- 
conveyed slaves in trust in 1841, and stipulated that she should 
have one-third of their earnings for her maintenance. It ap- 
peared as widow, her husband dying without children, she was 
entitled to one-half. The court say, to this extent (the differ- 
ence between one-half and one-third), she was injured in the 
transaction with her trustees, and therefore it should be set 
aside. That the trustees could not make profit, and "if it ap- 
pear not to be fair and equal, the court will vacate and set it 
aside," which was done in 1857. The court cite Story's Eq., 
360, 361, to the point that the "trustee is not allowed to put 
himself in any attitude inconsistent with the interest of his trust, 
or which will tend to interfere with his duty in discharging it." 

Here, it is pertinent to quote the Special Judge in this case 
(Record, p. 79): "Bowler was a director, and therefore a trus- 
tee. He was bound to the utmost good faith to his constituents — 
the stockholders. Their immediate representative, he was bound 
to make every exertion to preserve to them this valuable prop- 
erty." Let us see if every exertion by him was not just the re- 
verse, and to become himself the owner? Let us see if the 
Special Judge himself has not decided against his own rule, and 
in violation of all equity! 

Bowler has boldly declared his own faithlessness as a trustee. 
See his letter to the Gazette (Record, p. 898), wherein he says, 
I did my best to bring all the parties into a fair compromise." 
What kind of a compromise? To prevent the sale, as it was 
his duty to do? No; but to combine them in interest, and to 
prevent opposition at the sale I 



THE LAW OF THE CASE. 



Redfield on Railways, sec. 179, p. 410. The position of 
director is declared to be "an imp.ortant and public trust; and 
whether undertaken for compensation or gratuitously, imposes a 
duty of faithfulness, diligence, and truthfulness in the discharge 
of its functions, in proportion to its difficulty and respons^ibility,^^ 
lb. p. 494: A director is responsible for malversation, in the 
exercise of his functions, whether misfeasance, malfeasance, or 
nonfeasance, or where assent is given, the same as any other 
trustee, and the company is the proper party to sue. 

The case of Devoe v. Fanning, 2 Johns. Ch. R. 251, decided 
by Chancellor Kent in 1816, is a careful examination of the 
cases decided up to that time ; and the weight of his great name 
and abilities is given to the doctrine, that the cestui que trust 
has the right to a resale, notwithstanding the former may hare 
been at auction, for a fair price, and without fraud, 

"In all cases where a purchase has been made by a trustee, 
on his own account, of the estate of the cestui que trust, although 
sold at public auction, it is at the option of the cestui que trust 
to set it aside, 'whether bona fide made or not.''' 1 Story's 
Eq.,*sec. 322, p. 327. 

The rule that the trustee can not speculate at the expense 
of the trust fund, or in it, has long been established. 1 Sal- 
keld, 155. 

An executor is not permitted to raise in himself an interest 
opposite to that of the party for whom he acts, nor to traffic in 
the estate for his own emolument. 5 Johns. Ch. R. 409. 

This principle is fully carried out in the case of Van Epps v. 
Van Epps, 9 Paige's Ch. R. 241, where the trustee bought the trust 
property on a senior mortgage foreclosure. It was claimed, and 
so held, that he bought it in trust ; and on account, was allowed 
the cost price only. The defendant contended that the price 
paid was fair, and that he was not a trustee ; but the court would 
not consider the fairness of the transaction. The rule was im- 
perative. It was the duty of the trustee to have the property 
sell as high as possible, and the purchaser's interest conflicted 

with this duty, and the sale could not stand. 

13 
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Trustees buying in clainis against the trust estate, can hold 
them only as security for the amounts paid, with interest. 
Quackenboss v. Leonard, 9 Paige, 344, citing Levin on Trusts, 289. 

Green v. White, 1 Johns. Ch. R. 27, p. 37. The principle 
is the same as to buying in the trust estate, or buying securities 
upon it. 

A trustee can not act for his own benefit in a contract on 
the subject of the trust. Morrett v. Parker, 2 Atki 52. 

A trustee is not permitted to use the information he gains as 
trustee, by purchasing in for himself. 3 Atk. 37; 3 P. Wil- 
liams, 249, note a. 

Hawley v. Mancius, 7 Johns. Ch. R. 189. "A trustee pur- 
chased in a judgment against the estate with his own funds. 
Held, that it must be satisfied, to the extent of the money paid, 
out of the trust fund, a'^id not otherwise,^^ 

Campbell v. Walker, 5 Ves. 678. "There is no rule that a 
trustee to sell can not be the purchaser ; but, however fair the 
transaction, it must be subject to an option in the eestui que trust, 
if he comes in a reasonable time, to have a resale, unless the 
trustee, to prevent that, purchases under an application to the 
court." 

Same parties, 13 Ves., jr. 601. "The lot was put up to 
sale by auction. My opinion, formed after great consideration, 
is that the sale by auction makes no difference." " TheVe is 
no medium of sale that may be made a wider inlet to fraud than 
sales by auction." 

Rhodes v. Bates, 1 Ch. Appeals (Law Rep.), 1866, p. 260. 
Opinion : " I think when a relation of confidence is once estab- 
lished, either some positive act or some complete case of aban- 
donment must be shown in order to deteinnine it. The mere 
fact that the relation is not called into action, is not, I think, 
sufficient of itself, to determine it, for this may well have arisen 
from there having been no occasion to resort to it." 

York and Midland B. Co. v. Hudson, 16 Beavan, 485. Held, 
That H. could not retain profits on sales of shares on ground of 
great services — that confined to compensation fixed by charter, 
and acquiescence not presumed under the circumstances. If be 
applied the funds in such manner that would not bear the light 
of day, he must pay, and himself suffer the consequences. 

The Great Luxembourg Bailway Co. v. Magny, 25 Beavaa, 
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586. " The directors of a company are trustees, and they have 
attached to them, for the benefit of the shareholders, all the lia- 
bilities and duties which attach to a trustee and agent.'' 

Gashill V. ChamberSy 26 Beavan, 360. This was a case 
where, on the consolidation of two insurance companies, a com- 
pensation was given the retiring directors, as pay for the loss of 
office. Held, that the directors were trustees for the members 
of the corporation, and they were ordered to pay the money 
into court. Could not make any personal profit. 

Aberdeen Railway Co. y. Blalde Brothers, 1 M'Queen, 461. 
(Decision of a Scotch case in the House of Lords.) Page 471, 
the rule is stated: "It is a rule of universal application, that no 
one having such duties (director's) to discharge, shall be allowed 
to enter into engagements in which he has, or can have, a per- 
sonal interest conflicting, or which possibly may conflict, with 
the interest of those he is bound to protect. So strictly is this 
principle adhered to, that no question is allowed to be raised as 
to the fairness or unfairness of a contract so entered into." "And 
whether he was the sole director, or one of many, can make no 
diffierence in principle. Blakie (p. 473) was bound to give the 
company the benefit of all the personal skill and knowledge 
which he could bring to bear on the subject." The opinion was 
delivered by the Lord Chancellor, and concurred in by an opinion 
delivered by Lord Brougham. 

The defense was mainly acquiescence; which was attempted 
to be shown from the alleged fact that after Blakie ceased to be 
a director, a new contract was made. But the Lord Chancellor 
said it was only a modification of an old contract, not a new con- 
tract, and would not avail. Blakie did not come and say : " The 
old contract is null, let us make a new one ;" but, claiming to 
hold on to that, agreed to a modification only. 

Randall v. Ei^rington, 10 Ves. 426, is a very important case. 
The Master of the Bolls, Sir William Grant, in delivering his 
opinion, says: "The trustee can not protect himself by saying, 
^ You got as good a price as you could have got from any other 
person.' The cestui has the right to say, *I will try whether it 
will sell better.' And he has the right to whatever advantage or 
profit the trustee has made by the purchase." 

This rule requiring the utmost good faith on the part of one 
standing in a confidential relation to another has recently been 
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extended to the clerk of the agent or trustee. Gardner v. Og- 
defiy 22 N. Y. Rep. 327. "A clerk of a broker employed to 
make sale of land, who has access to the correspondence be- 
tween the principal and the vendor, stands in such a relation of 
confidence to the latter that if he becomes the purchaser he is 
chargeable as trustee for the vendor, and must reconvey or ac- 
count for the value of the land.'^ On p. 340, the rule govern- 
ing trustees is stated, and applied to the clerk, although he gave 
a fair price for the property, and his principal was fully ac- 
quitted of all fraud, but the law adjudged that the clerk held it 
in trust for the plaintiflF, and that he could call him to account, 
and demand a reconveyance, and in case of sale, to recover any 
reasonable value that the property sold for, or ought to have been 
sold for. And the judgment was accordingly. 

Brury v. Cross^ 7 Wal. U. S. C. R. 302, is the report of a 
case involving facts similar to the present. A portion of the 
directors were responsible as indorsers for the company, and 
sought to get relief at the expense of other creditors. The court 
say that in securing advantages for themselves not common to 
other creditors, they were guilty of a plain breach of trust. 
[Very significant in this case.] The purchaser was not a di- 
rector, but had knowledge of the transaction, and held to the 
full value of the property. This rule applicable to defendants, 
Ernst, and others. 

Goodin v. Cin. & Whitewater Canal Co. and others^ 18 0. S. 
169. A case stronger than any one cited, so far as the lan- 
guage of the court is concerned. The sale was after an ap- 
praisement at law, and for the amount of it. The court say that 
they would not sustain it, even if fair and for an adequate con- 
sideration ; and it is the duty of directors, where they find their 
duties conflict, to resign. 

Transactions very similar to the ones under investigation in 
this case recently took place in regard to the Cumberland Coal 
Company, which appears to have been organized in New York 
for carrying on business in Maryland. The company owned 
valuable mineral lands in Maryland, and a railway giving accesf 
to the same. One Sherman was a director, served on the exec- 
utive committee, which had been charged with the duty of sell- 
ing part of the lands of the company, and became the purchaser, 
and the land was conveyed to him by the company. The sale 
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was reported to the board of directors and approved, and also 
approved unanimously by the stockholders at their annual meet- 
ing. Sherman and one Dean formed a new company, called the 
Hoffman Coal Company, and suit was brought in New York by 
the Cumberland Coal Company against Sherman and others, to 
restrain them from conveying the lands so acquired. Cumber- 
land Coal Co. v. Sherman^ 30 Barbour, 553. 

And in. Maryland, to set aside the original conveyance by 
the company to Sherman. Same parties, 16 Md. R. 456. 

In both cases, the transaction was held to be illegal and 
should be set aside ; that the confirmations relied upon were not 
sufficient to bind the Cumberland Coal Company. And on page 
509 the court say on that point: *^ That in addition to having 
full knowledge of all the facts, the cestui que trust must be ap- 
prised of the law, how these facts would be dealt with if brought 
before a court of equity." 

These general rules appear to govern the decisions in England 
as well as in all the States of the Union ; and the only question 
raised is, whether the transaction ultra vires or fraudulent, is 
really void in itself, or merely voidable at the election of the 
cestui que trust, a distinction that can not affect the present case. 

These general principles of equity jurisprudence have been 
fully recognized and approved in Kentucky. 

A director is a trustee. 4 B. Mon. 196. 

'^It is a general principle that if a trustee, etc., gets an ad- 
vantage by being in possession, or behind the back of the party 
interested, and purchases in an outstanding title, or incumbrance, 
he shall not use it to his own benefit, and the annoyance of him 
under whose title he entered, but will be considered as holding 
in trust." Morgan^ s Heirs v. Boone's Heirs, 4 Mon. 297. 

A Jrustee is not permitted by law to do any thing to the prej- 
udice of the cestui que trust, or to acquire title to the trust estate 
in his individual character, to the injury of the trust. Morrison 
V. CaldweU, 5 Mon. 435. 

A trustee can not purchase the trust fund, unless by authority 
of the court, and then will be severely scrutinized, and looked 
upon with great disfavor. Faucett v. Faucett, 1 Bush's R. 511. 

An executor and another party bought up a claim at a heavy 
discount, against the lands of the estate, and sold at a loss of 
$621.87 less than they gave. Held, that neither could buy the 
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trust property, and that the discount inured to the benefit of the 
estate. Meacham^s Heirs v. Meachafn?s Ex^ty 2 Dana, 261. 

Executor held a junior mortgage. On foreclosure of senior 
mortgage, he bought the property for himself, and resold for 
enough to pay both debts. Heldy that he must pay the claim of 
the estate. And the duties of executor are laid down seriatim, 
the fourth rule being, " If a trustee buy an incumbrance on the» 
beneficiary's property, although he should have paid his own 
money, he holds it to the use of the beneficiary at what he gave 
for it." 1 Duval, 193. 

• 

In Ohio, these general principles, so far as they apply to 
railroads, have been enacted into a law prohibiting speculations 
by directors^. (See law of December 15, 1852, S. & C. Stat. 321.) 

IVHEN^THE BENEFICIARY IS BOUND TO £I«ECT. 

In Lee^s AdmW v. Beedy 4 Dana, 112. Where parties are 
equal in knowledge of the subject of settlement, the settle* 
ment will not be set aside so readily as where the knowledge is 
i^nequal. This case illustrates what undue advantage, as well 
as superior knowledge. Bowler had over the plaintiff, which can 
act only by agents, and they scattered and divided in judgment 
as to the proper or best course to pursue. 

That delay until a speculation is realized is not cause to re- 
fuse relief, is apparent by the decision in the unreported case of 
Honore v. HutchingSj in which the opinion was delivered by 
Judge LiNDSEY. In 1861 the parties engaged in a real estate 
speculation in Chicago lands, Hutchings furnishing the capital, 
bjit stipulating that within eighteen months one-half of it, with 
interest and taxes, should be refunded by Honore, who was to 
have one-half the profits, but in default of which, Hutchings was 
to be the sole owner of the property. Honore did not pay within 
the stipulated time, and, in 1869, Hutchings, claiming to be the 
exclusive owner of the land, sold it for $100,000. The petition 
was filed by Honore in the Louisville Chancery Court, claiming 
one-half the profits, and was dismissed tiferein. On appeal, it 
was reversed. Now, this was not a case of strictly, trusteeship, 
or where there was any particular relation of confidence between 
the parties, where at least Six and a half years had transpired 
after the money should have been paid, and still the court 
granted relief. 
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Limitation, Trust, Acquiescence, Innocent Purchaser, 
ETC. [A very important case, and in many respects similar to 
the present.] The object of the bill in Oliver v. Fiatt, 3 How. 
U. S. C. K. 333, was to subject tracts 1 and 2, then constitut- 
ing the site of Toledo, Ohio, 'tt) the claim of the cestui que trusts. 
In 1817 three land companies were formed to buy of the public 
lands the tracts in suit, and which were composed of several 
persons mostly residents of Cincinnati and vicinity, and they 
bought tracts 1 and 2, with other property iu the vicinity. Sub- 
sequently, Congress reduced the price of the public lands, and 
it was necessary to surrender these tracts to the government, 
and apply the payments made thereon to other tracts bought, 
and tracts 1 and 2 passed to the Michigan University. Baum 
and Oliver were agents of the companies, and by mortgage and 
attachments against their associates, acquired title to the other 
lands of the companies and exchanged them to the University 
for tracts 1 and 2. These mortgages and attachments the court 
found to be breaches of trust on the part of Oliver and Baum, 
and that the tracts 1 and 2 were trust property in their hands. 
The most material part of the opinion, by Judge Story, is on 
p. 411, reciting that lapse of time was relied upon as a defense. 
"The mere lapse of time constitutes, of itself, no bar to the en- 
forcement of a subsisting trust, and time begins to run against a 
trust only from the time when it is openly disavowed by the 
trustee, who insists upon an adverse right and interest, which is 
fully and unequivocally made known to the cestui que trust. 
Now, until 1831, no final overt act was done by Baum in viola- 
tion of his duty as trustee." "At what particular period the 
subsequent acts of Baum, Oliver, and Williams (defendants) be- 
came first known to the plaintiffs and the other proprietors of 
the Piatt and Port Lawrence Companies, having the same inter- 
est, does not distinctly appear; but the facts could not have 
been fully known and understood until within a few years before 
the filing of the bill, and at most, probably not exceeding eight 
or ten years. That period, upon admitted principles, is far 
too short to interpose any positive bar to relief in equity. There 
may have been an unjustifiable delay, and gross inattention on 
the part of some of the proprietors. But as against persons 
perfectly conversant of the trust, it can furnish no ground for 
any denial of the relief which the case otherwise requires.'' 
[f^^This was a case parallel with the present, and liable to 
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the objection made by Judge Menzies, that plaintiff did not sue 
until it knew the purchase was a speculation. Though founded in 
fraud, it was really a suit for the recovery of realty, and so 
treated. This is a suit for the recovery of realty — a railroad — 
"which is an entirety and real estate, and so decided in Kentucky. 

Campbell v. Martin j 51 Penn. R. 200. M'Lean was trustee 
for creditors, and bought the trust property, without allegation 
of fraud, in 1857. In 1858 reported to court, confirmed, and 
creditors received their dividends without objection. In 1863 
he filed his final account, when part of the creditors filed this 
petition to set aside the sale, which was done: 

^^^Per curia — '* Between this period, (the confirmation of 
his partial report and the filing of the final account,) or during 
its pendency, the facts of the sale appear to have been known 
to the creditors. The land remained in the hands of the trustee, 
and he loses nothing by the decree of the court, except his 
expected profit from an act intended on his part as a positive 
breach of trust.'' The defense was confirmation. 

36 Penn. E. 476, Anderson's Appeal. " One is not bound to 
elect until he is fully informed of the relative value of the things 
he is to choose between ; and if he makes an election before the 
circumstances necessary to a judicious and discriminating choice 
are ascertained, he will not be bound." 

Apply the principles of the foregoing cases to the one at bar, 
and what do we find I In the first, after confirmation by a court 
and five years' acquiescence^ the court say, no loss ensues to the 
unfaithful trustee except expected profit. Here we find Bowler 
and his associates profited from the beginning. He was not in- 
jured, but benefited by delay. See the testimony of Levis, 
Record, p. 122; of Van Dyne, lb. pp. 90, 91; of Taylor, 
Exhibit, lb. p. 257. If he had spent his own money and not 
that of the road, it might be an equitable plea that he was in- 
jured by delay, or acquiescence. All the testimony concurs in 
showing that the road always paid a dividend after purchase by 
Bowler. 



AOQUIBSOBNOB. 

To begin, I deny that the defendants have set up in 
their numerous pleas. or answer, acquiescence as a defense. 
True, in paragraph I, they allege, p. 33 of the Record, that 
plaintiff submitted to the judgment of the Fayette Circuit 
Court confirming the sale, and ever since acquiesced therein, 
concluding, "wherefore these defendants plead that this 
Court has no jurisdiction of this action, or of any or either 
of the supposed grievances laid to the defendants' charge, 
but that the jurisdiction thereof, if any there be, is in the 
Fayette Circuit Court." 

Now, the plea or defense of acquiescence does not extend 
to the jurisdiction of the tribunal, but to the merits of the 
cause, or to such an acquiescence as would bar or estop the 
party from relief in law or equity. 

" AcQUiESCKNCB," Bouvier's Law Dictionary, p. 61, is "the consent which is 
impliedly given" to an act, or some other matter equivalent thereto. 

The plaintiff has never consented to Bowler, while being 
its trustee, becoming the owner of its property adversely to 
itself, except so far as he corrupted his co-directors and induced 
them to join him in a hreaeh of trust! This he did. when he 
induced them to join him in issuing the "$800,000 circular ;" 
in misapplying the means of the plaintiff instead of paying 
the interest for which a foreclosure was sought; in not 
miaking a proper defense of the foreclosure-suit ; in not tak- 
ing initiatory steps for an appeal ; and in finally corrupting 
some of ^he agents of the plaintiff, and endeavoring to 
corrupt others by inducing them to join him in defrauding 
their beneficiaries, as he had previously done. 

These acts of Bowler, apparently acquiesced in by the 

plaintiff at the time, were brought about by his agency, and 

he can not take advantage of his own wrong ! It is true, in 

the trust deeds, he says the plaintiff has acquiesced. It has 

been repeated ever since by his attorneys, representatives, 

and co-defendants. But to allow their acquiescence to bind 

plaintiff would be equivalent to allowing the common slan- 
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derer to so persistently repeat a falsehood, so as having in- 
duced a belief in his own mind, to make it binding upon and 
estop the subject of his slander from asserting the truth ! 
Such acquiescence would allow one party to bind the other 
by its own acquiescence in its own wrong — Us own breach of 
trust! 

So far as it may be sought to estop the plaintiff by the 
action of the stockholders in the Fayette Circuit Court, I 
will hereafter show, under the proper heading, and by suf- 
ficient authorities, that they could act for themselves only, 
and bind themselves only ; but even this that Court did not 

ALLOW THEM TO DO ! 

What delay was there in bringing this suit ? The Spe- 
cial Judge fixes the Summer of 1860, when Bowler fir^t 
asserted his adverse title, as the time when the suit should 
have been brought. Suit can not be brought within six 
months after the qualification of an execute* or administra- 
tor. 1 Stanton's Rev. Stat., sec. 23, p. 501. Letters of 
administration on Bowler's estate were taken out on the 13th 
of February, 1865, and, as is shown by the Clerk's second 
certificate (Record, p. 412), the petition must have been 
prepared for filing, March 23, 1865, the delay, which is 
called acquiescencBy was for only about four years and six 
months! 



Frideux v. Lonsdale^ 11 Weekly Reporter (1862-3), 531, 
before Vice- Chancellor Stewart, (1863,) p, 532. "Acqui- 
escence, without full and sufficient knowledge of the i^al nature 
and effect of the instrument, can be of no avail." Appealed 
and confirmed by the Lords Justices, lb, p. 705 (May, 1863), 
except as to allowing a party defendant his costs. " Delay in 
instituting proceedings, where the parties are members of the 
same family, not so strictly regarded as where they are strangers 
to each other." 

Alloway v. Braine, 26 Beavan, 575, (1859,) ten and a half 
years' acquiescence held to bind a party who had bargained for 
property afterward sold, with notice, to another. 

Gifford V. N. J. B. B. Co., 2 Stockton's Ch. E. 171. Twenty 
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years' acquiescence by owner of stock in a bridge company in 
a certain use of the bridge, held to estop him from enjoining 
such use. 

Without waiving the point that defendants do not plead or 
set up acquiescence, let us see 

What delay is acquiescence. Whitecoate v. Lawrence, 3 
Ves., jr. 740, is an important case, particularly with reference 
to the ttvo notes appended, in which the modern decisions are 
collected on the point of acquiescence, and what time and circufn- 
stances will ratify the original transaction. See note (a), p. 740; 
note (1), pp. 751-2; note, p. 741. "What will be deemed a 
reasonable time within which the cestui must apply, is not sus- 
ceptible of any definite rule, but must depend upon the circum- 
stances of the case and the discretion of the chancellor." "Eleven 
years have been deemed a reasonable time." Butler v. Hahhell, 
4 Dessaus. (S. C), 702. Sixteen years not reasonable. 1 Caine's 
Ca. 1, Bergeth v. Bennett. 

The laches which will bar a legal title will bar equity, even 
in case tainted by fraud. Bond v. Hopkins, 1 Sch. & Lef. 429. 
Twenty years bars in equity as in law. Chalmondely v. Clinton, 
2 Jac. & Walk. 139 ; Sta^khouse v. Barnston, 10 Ves. 467. 

Michaud v. Girod, 4 How. S. C. E. 561, (1846.) A case of 
purchase by executors of the trust fund, in 1814, and of long r 
acquiescence, during which the heirs had given receipts to ex- 
ecutors, which, with lapse of time, these receipts and other acts, 
were claimed to have consequently confirmed the purchase by 
acquiescence. The substance of Justice Wayne's opinion, p. 
561, is, that in cases of fraud relief has never been refused 
within thirty years of the time of its discovery. That equity, 
in these cases, assimilates to the law, and adopts the time fixed 
in law within which the suit should be brought. That each case 
depends upon the circumstances therein, citing Boone v. Chiles, 
10 Pet. 149. [In this case it appears that the first effort to 
charge knowledge was in 1817; the sale was in 1814; the de- 
fendants claimed the first knowledge brought to them was in 
1837,] This suit appears to have been commenced in 1840, or 
before 1844. 

The case of Butler v. Haslcell, 4 Dessaus. R. (S. C;), 702, is. 
important, because of its thorough examination and citation of 
authorities on the question of confirmation. From p. 708, where 
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an action at law, and the matter is litigated in chancery, the 
latter tribunal, following the analogies of the law in such cases, 
would hold the dahn to be st<dcj and refuse the relief sought.^ 
Page 240, the case stated where the party would be estopped 
by the spending of money, but as no money was spent, and no 
change took place in the relative position of the parties, hddf 
there is no estoppel. 

[This case illustrates the case at bar. Bowler, or his repre- 
sentatives, did not spend any money, except that of the road, 
after they secured possession of it. They in no manner were 
induced to change their position, or spend any money, by any 
act of the plaintiff. The suit at bar, also, like the reported 
case, is for the recovery of the property — ^not for damages or com- 
pensation for a breach of trust; and, following the Kentucky 
and other similar decisions, hold it to be governed by the rule 
limiting actions for the recovery of real estate. The case is a 
very late decision, being decided in 1869.] 

Davidson v. Barclay y 36 Penn. R. 406. B. was in the army 
when Davidson, his lessor, sued for alleged rent due, and to forfeit 
right of purchase, not making B. defendant (as the laws of Penn- 
sylvania prevented suit against soldiers, and B. was in the army), 
but tenant and his mother-in-law, a member of his family. Got 
possession and improved. B. returned home and remained quiet 
for two years before suing. Previously D. had expended $4,000 
in improvements, and during the two years after B.'s return 
S2,700. Held: pp. 416—7, that no estoppel existed against Bar- 
clay — " silence estops only when it is fraud." That B. was not 
bound to pay the $4,000 spent before his return, but was the 
$2,700 on equitable principles; that he was asking equity and 
must do equity. 

MDonald v. WhUe^ 11 House of Lords Cases, 581, (1865.) 
With evidence of at least partial acquiescence, eighteen years 
held to bar ^ suit -to charge the estate of a trustee with default. 
No evidence of fraud, but of good faith. 

Walmsley v. Booth, 2 Atk. 25. In 1739, Lord Hardwicke 
decided that six years' acquiescence by a deceased party in a 
bond given to his attorney, was sufficient to bind a suit by the 
executor after the death of the testator. In 1741, he reconsid- 
ered the same case, and reversed his former decision, holding the 
acquiescence not sufficient. 
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Twenty-five years lying by, held binding. Blannerhasset v. 
Day, 2 Ball & B. 128. 

Eighteen years held the same. Grregory v. Gregory , Coop. 201. 

In Wedderlum v. Wedderhum, 2 Keen, 749, twenty-two 
years after eldest arrived at age, and more than ten after the 
youngest arrived of age, held not sufficient to- bar the suit. 

Wallett V. Collins, 10 How. 186, suit to set aside convey- 
ances by heirs arriving at age in 1834. Case decided in 1850, 
and held that absence from State, and discovery in 1838 of the 
fraud, sufficient to account for the delay. Plaintiff was young 
and ignorant of his right when he gave the deed, which, sixteen 
years after he became of age, was set aside. 

Banhart v. Tennant, 10 Equity Cases, (L. R. S.) 145. Sir 
W. M. James, V. Ch.: " Plaintiffs say they were in actual 
enjoyment of the water from 1849 to 1866; but it can not be 
said without question, because the very same question which is 
raised by this suit was, in fact, raised in the year 1852, when 
certain letters passed between the parties, in which on one side 
it was contended that there should be an actual grant of the said 
right to the water, and on the other side, the grant was refused. 
The question must be, in fact, considered \to have been in abey- 
ance and suspense from 1852 down to the present time, neither 
party being, in my judgment, either 'benefited or injured by any 
thing that has occurred since the year 1852, It must be tried, 
therefore, as if it was in that year." Heldj no acquiescence. 
The principle upon which an estoppel is held is stated on p. 146, 
citing Lord Kingsdown, in Ramsden v. Dyson, 1 H. L. 129. 
"If possession is taken with knowledge under circumstances 
that possessor has good reason to suppose he acquires an interest, 
and expends money, equity -will sustain it,'' etc. 

The trustee was also the cestui que trust, and although for 
eight years he acquiesced in a loss of the trust estate, he after- 
ward held the representatives of the trustee responiible, and re- 
covered in the action. Butler v. Carter, 5 Eng. Ch. Cases, 276. 

Boyd V. BlacJcman, 29 California, 19. Trust — Statute of 
Limitations, etc. — This was a suit by the assignee of the heir 
and widow to recover from the administrator, as trustee, who 
became indirectly the purchaser of the real estate of the de- 
ceased. The sale was in 1851, and suit brought in 1861. The 
court, p. 44, held the case to be governed by the clause of the 
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statute providing that ^^ an action for relief on the ground of 
fraud, should be commenced within three years after the dis- 
covery of the facts constituting the fraudJ^ The evidence 
showed that the party in whose name the property was bought 
by the defendant, shortly before the bringing of the suit, told 
the assignor that he purchased for defendant, p. 23. Several 
facts in the case are referred to on pp. 46-7 by the court, as 
claimed by defendant to be knowledge of the fraud, but ignored 
by the court, and decided that the knowledge of the fraud was 
acquired when the agent of defendant informed the assignor. 
On p. 31, in treating as to the election of the cestui to take the 
land or proceeds, says there must be " such an acquiescence in 
it, manifested by the receipt of the proceeds, or by delay beyond 
the period fixed by the statute of limitations, in common law 
proceedings, to set it aside, or in some other manner, that the 
court will deem it equivalent to, and presumptively a ratification 
of the sale. This case is also relevant, because one cause of 
the fraud alleged was that the administrator had funds in his 
hands sufficient to prevent a sale. 

In Gregory v. Gregory , Coop. Ch. Ca. 201, the Master of the 
Rolls refused to set aside a purchase by a trustee, after a lapse 
of eighteen years. 

In Bergen v. Bennett j 1 Caine's Cases in Error, 1, the Court 
of Errors refused the application after sixteen years of acqui- 
escence. 

In Butler v. HasJceUj the Court of Chancery of South Caro- 
lina did not consider eleven years an unreasonable delay ; and 
in many cases relief has been granted after a much longer period. 
Purcell V. WNamara, 14 Ves. 91 ; Pickett v. Loggon, 14 lb. 214; 
Walsh V. Walsh, 9 lb. 292 ; Murray v. Palmer, 2 Sch. & Lef. 474. 

DuJce of Leeds v. Amherst, 2 Phillips, 116, (22 Eng. Ch, E.) 
The statute rule which gives a remainder-man twenty years 
from the time his title accrues in possession, for bringing an ac- 
tion or suit for the property, applies to a claim for compensation 
for equitable waste as well as to a claim for the land itself; and 
therefore^ an account for equitable waste was decreed against 
the estate of the tenant for life thirty-eight years after the waste 
was committed, the title of the plaintiff, as remainder-man, hav- 
ing accrued within twenty years before the filing of the bill. 
By Lord Chancellor Cottenham, p. 122, acquiescence is de- 
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fined to be: "If a party, having a right, stands by and sees 
another dealing with the property in a manner inconsistent with 
that right, and makes no objection while the act is in progress, 
he can not afterward complain." Held: no acquiescence, be- 
cause the party was a minor at the time the acts took place. 
Therefore, ^'release or abandonment of the parties right ^^ was re- 
lied upon. This was a son suing the father's estate, and it 
appeared some negotiations were had in which this waste in con- 
troversy was put forward as a matter for settlement. Per curia — 
*^ If that negotiation had been carried forward to a conclusion, 
and there had been any arrangement of property consequent 
upon it, the circumstance of the plaintiflfe concluding it without 
bringing forward the claim, might be urged as a release of it. 
But the negotiation ended in nothing, and can not be held as an 
abandoning or releasing the claim.'^ In this case, evidence going 
to show that the waste complained of was beneficial to the es- 
tate, and still the suit was sustained. 

[This illustrates Menzies' decision, p. 80, where he decides 
that plaintifi^ lost its right to sue after Bowler told the committee 
of the Board that he would not confer with them, and because 
they did not tTien sue ! If they had received any consideration 
for the plaintiff, as shown in the preceding case, the plaintiff 
would have been estopped or barred ; but as B. did nothing but 
offer to bribe one of the committee, it does not show acquies- 
cence by any party except Bowler!] 

The sale of a reversionary interest in real estate sustained 
where there was a fair price given, after twenty-two years' 
acquiescence. Lord v. JeffkinSj 35 Beavan, 7. 

The sale of a reversionary interest set aside after over eight- 
een years of acquiescence, A partial confirmation was jnade dur- 
ing the intermediate time. St, Alhan v. Harding^ 27 Beavan, 11. 

In Williams v. Champion^ 6 Ohio, 169, lapse of tim^y which 
is another name for acquiescence^ was set up as the defense. By 
the court: "Lapse of time never extinguishes the rights of the 
parties merely as lapse of time. It does so when a time for do- 
ing an act is fixed, and the party to whom it is to be performed 
forthwith evinces his intention to put an end to the agreement 
so soon as the failure to perform, at the time fixed, has occurred." 

Acquiescence for years, by stockholders, in appropriating 
funds to carry out schemes beyond the powers of the corporation. 
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will not legalize the act. Coleman v. Eastern Counties R. E. Co.j 
4 Eng. Railway Cases, 513. 

In Barwell v. BarweUy 34 Beavan, 375, it was held that after 
twenty years' delay or acquiescence, relief could not be granted 
in a case of a doubtful trust, or, in other words, where it was 
doubted that any trust ever existed. 



THERE WAS NO BEAI. ACQITIESCENCE. 

[by judge robbrt b. warden.] 

I. In effect, the pretended acquiescence was a mere failure 
to exercise at once the optipn of a cestui qus trust to have the 
benefit of a purchase at judicial sale of the trust property. 
Fleming v. Teran, 12 Geo. 394; Findler v. Atkinson, 3 Md. 410; 
liidout V. Ringgold, 7 Gill & Johns. 1 ; Bell v. Webh & Mong, 2 
Gill, 170; Mong v. Bell, 7 Gill, 244; Freeman v. Sf^rwood, 49 
Maine, 195; Morris v. West, 1 West Va. 256. 

II. These cases and elementary considerations are to the 
effect, that, though a trustee may purchase at judicial sale, not 
brought about by him, and may, upon the subsequent taking of 
the property by the cestui que trust, be entitled to reimburse- 
ment for the purchase, he can not deprive the cestui que trust of 
the benefit arising from the purchase. It follows, that if there 
was a benefit from the Bowler purchase, he and his associates 
in the directory ought to have claimed that benefit for the cor- 
poration, and if they pretended to refer the question thereupon 
arising to the stockholders, the authorities elsewhere cited show, 
that the stockholders should have been perfectly informed of all 
matter, whether of law or fa^t, which might properly affect their 
determination. 

III. On account ;rf the failure to comply with this require- 
ment of the law. Bowler could have no benefit of the pretended 
acquiescence. Gowland y. DeFaria, l7 Ves. 25. 

IV. Binding acquiescence is in the nature of estoppel in pais. 
Pearce v. Madison & Ind. R. R. Co., 21 How. 441; Goodin v. 
Evans, 18 Ohio State, 166; Hoffman Steam Coal Co. v. Cum- 
berland Coal & Iron Co., 16 Md. 457; Zabriskie v. Cleveland, 
Columbus & Cincinnati Railway, 23 How. 381 ; Sparks v. Shrop- 
^hire, 4 W. P. Bush, 552. 

V. We admit that " the community at large must form their 
judgment of the conduct of a corporation from an external posi- 
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tion" — see Zahriskie v. C. C. & C. Railway ^ supra — ^but we deny 
that Bowler's relation to this Company was that of the commu- 
nity at large. As to him, thd alleged acquiescence could not 
have the effect of estoppel in pais. He can not be allowed to 
allege his own acquiescence in his own abuse of trust. He can 
not be allowed to allege an acquiescence on the part of his co- 
directors to which his own acquiescence contributed, and which 
his own undue influence in effect produced. In analogy to the 
rule respecting contributing fault in case of negligence, to the 
.rule relating to confusion of goods, and to every other modifica- 
tion of the maxim that no man can have advantage of his own 
wrong, the rule as to acquiescence, such as that relied upon 
in this case, must be, that the court will not attempt to ascer- 
tain how far the injurious influence of the unfaithful trustee in 
producing the pretended acquiescence, really controlled the ac- 
tion of associate trustees. It will charge him with the whole 
responsibility for such pretended acquiescence, and will there- 
fore pronounce the acquiescence void ab initio^ as to him. 

VI. Even if the case were, that all of the other directors had 
conspired with Bowler to betray the corporation, equity would 
not deny the remedy sought in this proceeding. In that case, 
to allow one of the directors to take the benefit of the wrong in 
which he had participated, simply because his co-trustees had 
been participes fraudis with him, would be a violation of the rale, 
that no man shall have advantage of his own wrong, and would 
be forbidden by every just consideration of public policy. 

VII. Especially Would such a ruling strike at the substantial 
interests of that new and splendid development of commercial 

• agencies, the railroad. The railroad is as valuable as dangerous, 
but not less dangerous than valuable, not merely in its relation 
to material prosperity, but also in its relation to the morals of 
community. Should the decision of this case allow to Bowler's 
estate the benefit of the pretended acquiescence, a most valua- 
ble opportunity to advance at once the material interests and the 
moral interests of the business community, would be thrown 
away. In that case, men would still be encouraged to engage 
in railroading, not with public objects, but with objects such as 
those of Bowler, which, according to his own account, were not 
such objects as a trustee is obliged to have in the performance 
of his trust. 

VIII. What those objects ought to be, in general, is well 
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indicated in the case of Goodin v. Cincinnati & Whitewater 
Canal Co,y already cited, in which the court says: '^A director 
whose personal interests are adverse to those of the corporation, 
has no right to be a director." 

Morris v. Joseph, 1 West Va. 256, is the case of a trustee 
de son tort — manager of another's property, in the absence of 
the other. He allows the land to be sold for taxes by the 
sheriff. He becomes the purchaser. In an action of ejectment 
brought by him against the former owner, the defendant suffers 
judgment by default, *^ reserving equity." On his bill to set up 
the equity so reserved, the court enjoined the unfaithful trustee 
from executing his writ of possession at law. The judge says : 
*^We are of Opinion that the appellant was the trustee and agent 
of Lefever." 

IX. Is it seriously questioned, that, as to the pretended ac- 
quiescence, and all that led to it, as well as all that could in 
equity result from it, the relation of Bowler to the plaintiff was 
that of a trustee f There is no magic in names. It is enough 
to say that Bowler's actual relation was fiduciary. Call him, if 
you will, 2l fiduciary J or an izgent, or a servant. Call him what 
you will, you will find that the rules of equity which apply to 
him are precisely those applicable to a trustee. 

X. But why not call him a trustee ? Because he had not, 
technically speaking, the possession of title to the property of the 
corporation ! That would be a sticking in the bark. 

XI. "There are extensive trusts connected with the whole 
subject of corporate action, which come under the class of what 
in the books are denominated constructive or implied trusts. In 
one sense the corporation itself is a mere trustee, holding all its 
funds, and all its powers and franchises, in trust for the share- 
holders, who are the ultimate cestuis que trustent. So, too, the 
directors of a corporation are mere trustees, holding their office 
and performing their functions strictly as trustees, for the. benefit, 
ultimately, of the shareholders, and, directly and primarily, of 
all having claims against the company," Redpield, C. J., in 
Sturges v. Knapp and the Troy d; Boston Railway Co. 31 Ver- 
mont, 405. 

XII. "It is well settled that the property of a corporation is 
a trust fund in the hands of the directors, for the benefit of its 
creditors and stockholders." Goodin v. Cin. (S; Whitewater Ca- 
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nal Co. 18 Ohio State, 182; Aberdeen R. B. Co. v. BlaJckj 1 
McQueen, 461; Wood v. Dummery 3 Mason, 309. 

XIII. The directors are not the corporation. They are not 
their own cestuis que trustent. Acquiescence by the stockholders, 
and by all of them, must be necessary to eflfect an estoppel in 
pais. (See Proposition XI.) 

XIV. The doctrine of estoppel in pais " can not be used but 
to subserve the cause of justice and right." Buchingham v. 
Hannaj 2 Ohio State, 551. But to allow its application, under 
the name of acquiescence, to the facts attending the purchase by 
Bowler, would be to subserve, not the cause of justice and right, 
but the interests of wrong, injustice, and evil example. 

XV. Public policy requires, that in every case of alleged 
acquiescence on the part of the directors of a corporation, it 
should appear that that acquiescence was not brought about by 
the contrivance of the person who resorts to it for his protection 
or defense ; and that the whole body of cestuis que trustent, with 
a full, discerning, and deliberate intention, based upon complete 
acquaintance with the law and the facts, have joined in the 
acquiescence alleged. If such must be the rule in general, a 
fortiori must such be the rule applied to the case of a director, 
alleging his own acquiescence and that of his co-directors, as the 
acquiescence of the corporation. Acquiescence brought about by 
a new T)reach of trust, can not excuse a previous breach of trust. 
Two such wrongs can not make one right. 

WHAT IS AN ESTOPPEL? 

Estoppel is a preclusion, in law, which prevents a man from alleging or de- 
nying a fact, in consequence of his own previous act, allegation, or denial of a 
contrary tenor. Bouvier's Law Dictionary, 482, citing Stephen's Plead. 239. 

It is a matter of grave doubt whether, in law or equity, 
there is any substantial difference between estoppel and oc- 
quiescence. An acquiescence alone, short of the time limited 
by law within which a suit can be brought, does not consti- 
tute a bar. In both instances, a plaintiff to bar his action, 
must do some act by which the defendant is induced to 
change his position, to part with his money, or otherwise 
injure him, so that in good faith he can not deny his former 
assertion or act. The numerous authorities hereinafter cited 
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will better illustrate the point than any statements by coun- 
sel. Indeed, so closely are cases illustrative of these points 
allied, that many are indexed and cited under both heads ; 
and it has been found impossible to separate them, in many 
instances, without making them unintelligible. An appar- 
ent confusion will thus be found under the dijSerent headings. 

Merriweatker V. LewiSj 9 B. Men, 179. Marginal note sus- 
tained by the text : " Admissions in pais are not conclusive, ex- 
cept where third persons have acted upon them. They can not 
be denied, in such cases, to the prejudice of third persons." 

If a party haying an interest in preventing an act being done, 
acquiesces in it so as to induce a reasonable belief that he con- 
sents to it, and the position of others is altered by their giving 
credit to his sincerity^ he has no right to challenge the act to 
their prejudice." Stone v. WertZj 3 W. P. Bush, 490, citing 
2 Story's Eq. 756. 

Equitable Estoppel. — Foster v. Shreve, 6 Bush, 529. A) 
late case, in which eight years' acquiescence was held to bind 
parties in which real estate is involved, and what constitutes an 
^^ equitable estoppel^^ defined.) Page 530, sec. 1542 of Story's 
Eq. Jurisprudence, is referred to and approved, in which the 
party is held, if " he thereby induces others to do that which 
they might otherwise have abstained^^ from doing, he can not af- 
terward question the act as where the interested party sees money 
paid and does not assert his right. * 

Mitchell V. Moore, 6 Bush, 661. The trustee purchased, 
having funds of cestui in his hands to pay for the land. The 
cestui, pending litigation, was trying to withdraw them by legal 
proceedings. Hardin, J. — " Whether' or not paid over," the 
cestui " should be made to elect whether she will take the money 
or the land.'^ 

Martin v. ZeUerbacJc, 38 California, 300. It is alleged that 
the true ground is, that the party to be estopped "Ao^ misled 
another to his prejudiced To constitute an estoppel it must ap- 
pear,. 1. That the party must have known the true state of his 
own title; 2. That done to deceive, or with culpable negligence; 
3. That the party affected had not the full knowledge ; 4. That 
he relied upon such admissions. 

Estoppkl at law. — Judge Joseph R. Swan, than whom no 
more just or able man ever occupied judicial position in Ohio, 

4 
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find who lost his position by reason of correct and conscientious 
devotion to his judicial dutieS; in the case of WAfferty y. Con- 
over^s Lessee, 7 Ohio State, 105, thus defines estoppel: ^' A party 
Avill be concluded from denying his own acts or admissions, 
which were expressly designed to influence the conduct of an- 
other, and did so influence it, and when such denial will operate 
to the injury of the latter." " The declaration of the party sought 
to be estopped in pais must be wiUfuV^ This is the rule first 
adopted in equity, and afterward followed in law. 

^^ A party setting up estoppel must establish that he had been 
induced, by his faith in, or reliance upon, the assertion or acts 
of such party to the contrary, to do some act or incur some lia- 
hilityy which would make it injurious to, or a fraud upon him, to 
allow such truth to be shown." Garlinghouse v. WhitweUj 51 
Barb. (N. Y.) 208. 

Estoppel in pais is nevet* allowed to be used as an instru- 
ment of fraud, but only to prevent injustice. Pierepont v. Bar- 
nardy 5 Barb. 364. 

Copeland v. Copelandy 28 Maine (1848), 525. Introductory 
note in the case, which was an ejectment: ^^At law as well as 
in equity, where one, by his words or conduct, willfully causes 
another to believe the existence of a certain state of things, and 
induces him to act upon that belief, so as to alter his own previous 
position, the former is concluded from averring, against the latter, 
a different state of things as existing at the same time." ^^ But 
several things are essential to be made out at the same time ; 
the first is, that the act or declaration of the person must be 
tvillful — that is, with knowledge of the facts upon which any 
right he may have must depepd, or with an intention to deceive 
the other party ; he must, at least it would seem^ be aware that 
he is giving countenance to the alteration of the conduct of the 
other, whereby he will be injured if the representation is untrue ; 
and the other must appear to have changed his position by reason 
of such inducements^ 

Tilghman v. West, 8 Iredell^s N. C, H. in Eq. (1851), 184. 
Estoppel set up against plaintiffs on the ground that they were 
present at sale of slaves, and did not forbid itr The court say: 
*^The silence is explained by their ignorance of the fact." 
^^ Fraud can not exist as a matter df fact when the intent to 
deceive does not exist." 
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Commonwealth v. MoUzy 10 Penn, 530. An important case, 
in which the question, what in law constitutes an estoppel in paisj 
is fully examined and many authorities cited. Some of the au- 
thorities show that fraud must exist — in others, that the silence 
must put the injured party in a different position. This case 
should be read. Fer curiaj p. 532 : " In this particular, the 
defense, founded on estoppel, differs from a plea of the statute 
of limitations, which by positive law, the mere lapse of time 
creates a flat bar, and it is, therefore, incumbent on the party 
who would take his case from under the operation of the act, to 
prove the exception. But he who avers an estoppel, either by 
pleading or evidence, must establish by proofs, positive or cir- 
cumstantial, every fact that essentially enters into the character 
of such a reply to the plaintiff's suit. It is to be considered 
that the doctrine of estoppel is an exception to the general rule 
for the prevention of fraud, and is not to be extended beyond the 
reasons on which it is founded.'^ Acquiescence by time was 
claimed in this case. 

Todd V. Wheeler y 1 Dana, 401. In chancery to recover 
land. In 1819, by entry on consent of counsel, defendant 
waived right to set up statute of limitations, and plaintiff the 
right to remove the case to the Federal Court (which he had 
not). In 1825 defendant moved to set aside this agreement. 
In 1827 defendant filed affidavits that the agreement of 1819 was 
made by attorney without consent of defendants, and on trial of 
merits, the agreement was set aside. Notwithstanding the court 
say defendant had knowledge of it immediately after the agree- 
ment of 1819, and the delay was imreasonable, still they were 
not estopped, because they had given a substantial defense for 
nothing. 

THC SPECIAI. JUBGE ON KSTOPPfiUS. 

His views are peculiar — at entire variance with the preced- 
ing decisions, and entirely unsustained by the testimony or cir- 
cumstances developed in the case. In his opinion. Record, p. 
84, (misnamed judgment,) in quoting the argument of plaintiff's 
counsel in regard to the $800,000 circular, and that it "was the 
first apparent movement looking to the sale of the road," imme- 
diately adds, *^ and almost in the same breath it is admitted that 
the plaintiff is * barred and estopped from relief by reason of 
the sale.' ^ This is quoted, and plainly means that it is from 
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the argument of plaintiff's counsel. But no such admission was 
ever made by plaintiff, or in its behalf I This was the argu- 
ment, or assumption, of the defendants. Is it possible, that like 
Bowler and his representatives, who seek to bind plaintiff bjr 
their acquiescence in his and their own breaches of trust and 
fraud, that the Special Judge has lost all distinction between 
plaintiff and defendants, and would hold the fo)*mer responsible 
for the arguments of the latter f The plaintiff says (and has 
not otherwise said) that the sale was the consummation of the 
breach of trust and fraud of Bowler and his conf^erates ; and 
before that time, none of the causes of action set forth in this 
case had been consummated, so as to be a legitimate cause of 
action. Herein is shown a want of candor, and, moreover, a 
want of that correct and well-considered judicial perception that 
should have characterized an opinion and judgment involving 
principles lying at the very foundation of all honest administra- 
tion in the fiduciary relation, and the interest of the people of 
Kentucky to the amount of millions of dollars ! 

The Special Judge, on page 85 of the Record, attempts to 
place Brannan and the other stockholders who endeavored to be- 
come parties to the suit on August 3, 1859, in a position to 
bind the plaintiff or the Company. Therein he entirely confuses 
the rights and powers of stockholders, as distinguished from 
those of the Company, and entirely overlooks the important fact 
that these stockholders were refused an opportunity to present 
their testimony or litigate in that court I If they had been 
granted the power to present their case, and thus be put in a 
position to be afterward estopped, they would only have been 
estopped as to the statements in their petition, (but which the 
court allowed to be filed only as an answer.) These statements 
were that the various issues of bonds were without authority, 
and were not binding on the Company. Granted, that the Fay- 
ette Court passed on these issues, and the result is, that the 
stockholders uniting in that proceeding are estopped now to 
assert the contrary. Nothing more can be claimed therefor. 
The conduct of Bowler, and those who acted with him therein, 
was not brought in question, except in not setting up these mat- 
ters of defense. In this suit, their conduct in that respect is 
not referred to or made the subject of any complaint or the 
foundation of any relief whatever ; and the Special Judge had 
already decided (Record^ p. 68) that ^^the question of fraud in 
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Bowler's purchase could not have been made before the judg- 
ment in Fayette." And yet, in attempting to show an estoppel^ 
in his opinion (Record, p. 85) he says : ^^ All of Bowler's con- 
duct, down to August, 1859, was approved by the stockholders." 
The judgment in Fayette Circuit Court w^as entered on the 13th 
day of August, 1859 (Exhibit Book, p. 203), and yet the stock- 
holders are here represented as having confirmed [and, conse- 
quently, are estopped, is the argument] by acts done previous to 
a time when he, himself, has already said it could not have been 
done! 

But how was Bowler's conduct down to August, 1859, ap- 
proved by the stockholders T Possibly the Special Judge means 
that the stockholders, acting with Brannan, had knowledge of it, 
and' because they did not specifically make every act of his the 
subject of complaint when they filed their attempted petition on 
the 8d of August, 1859, therefore they approved all else done 
by him. He has already said it could not be questioned before 
the judgment in Fayette. And if it could have been, it certainly 
would be a new rule upon which to work an estoppel. 

It is not clear that all the stockholders named in the Bran- 
nan proceeding took such a part therein as would have estopped 
them in equity, had it been passed upon by regular judicial 
proceedings and judgment. Then it would have been an estop- 
pel by judgment, and not by parol. As it is, it merely sufficed 
to give the Special Judge a chance to denounce the doctrine of 
repudiation — ^for which he should have due credit — but none 
whatever for magnifying it into an acquiescence, or an estoppel, 
or an approval of what Bowler and his co-directors had pre- 
viously done. To dispel all such false reasoning, it is only 
necessary to consider, in the light of the adjudicated cases, what 
constitutes an estoppel ; what is an acquiescence ; what is a bind- 
ing confirmation? It is left for the authorities to speak for them- 
selves, always bearing in mind that an acquiescence or estoppel, 
to be binding, must be made after full knowledge, and after ex- 
ercising an enlightened judgment, and without any overreaching 
or unfair conduct whatever on the part of the trustee. Besides, 
it must be made by the party authorized to make a binding 
agreement in the premises. 

But it is intimated by the Special Judge in his opinion (Rec- 
ord, p. 84), that the re-election of Bowler in 1858, after the 
issuing of the circular, was an approval of it, and that that was 
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an approval of it by the stockholders. When it is made appar- 
ent that the stockholders had full knowledge, after hearing the 
Annual Report in December, 1858, that the $800,000 cirgulab 
THEN meant the sale of the road as a consequence, (as they afterr 
ward learned to their sorrow,) there may be foundation for the 
claim that they were negUgent of their duties^ and, with other 
matters, might have been estopped to claim relief by reason 
thereof. But they had no official knowledge of even the pend- 
ency of the suit, and none whatever of the controversy between 
the directors and the second-mortgage bondholders — and that in- 
formation was withheld by Bowler's machinations I It iis a badge 
of fraud, on his part, to say that the correspondence, to print and 
publish which he was added to the Executive Committee (Rec- 
ord, p. 243), could not be printed in time for the Annual Meet- 
ing, five days after his appointment to aid therein. Shall he be 
permitted to take advantage of his own wrong? Are not the 
defendants now estopped from saying, the circular then meant 
the sale of the road, when they now claim that it did not then 
mean it, and that it was issued in good faith? 

Tbe €|aestioiifl of 'Trnsteesliipy or Bowler's Frauds, not In tbe Fore- 
closure Suit. 

From the Cincinnati Gazette j October 31, 1859, (Record, p. 
392.) Report of confirmation of the sale of the Covington & 
Lexington R. R. The court, after referring to other matters, 
says: ^^In regard to the exception that the purchasers are di- 
rectors of the road, Judge Goodlob remarked that it was a well- 
settled principle that an administrator or trustee could not be a 
purchaser at his own sale; but if a chancellor takes possession 
of a dead man's estate, his object should be the best bidder and 
the highest price. The question whether the purchasers of this 
road were trustees for the stockholders (being directors) did 
not come up for decision, and he (the judge) would not meddle 
with it.'^ 

The petition in the foreclosure suit was : 1. For possession 
of the road. 2. Amended so as to ask for a sale. The judg- 
ment followed the petition in ordering 1, the sale, and 2, how 
the sale should be carried out. If time had been given Brannan 
and others, as stockholders, to litigate the points made in their 
petition, then, possibly, the question of trusteeship might hiave 
been before the court and adjudicated. But such was not the 
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case. They were merely permitted to enter an informal protest, 
and retire. The fact that they were not allowed to file their a*^- 
swer €t$ a crosa-^titian, shows they were denied all rights of 
litigants in that coart. Judge Goodloe, in allowing the answer 
to be filed, and ordering the trial to go on, must not be pre- 
sumed as intending to entrap them; and he justly says, therefore, 
the question of trusteeship does not arise, and he ^^ would not 
meddle with it.^^ 

Besides, the^e stockholders were not authorized to represent 
the Company, and their action would not bind it. At that time 
it was not known to the mass of stockholders that their directory 
were selling them put. " The question of fraud in Bowler's pur- 
chase could not have been made before the judgment in Fayette,^' 
so says the Special Judge, Record, p. 68. It was not in issue 
in that court; aild Judge Qoodloe, in refusing to allow the 
answer of Brannan and others to be filed, as a cross-petition ^ re- 
fused permission to bring it into the case, or to raise the issue, 
because, as Judge Goodloe had been induced to believe by 
Bowler and his confederates^ the road was bankrupt, and should 
be treated as a dead man! 

In Birch v. Funk^ 2 Metcalf, 544, it was held that the dis- 
missal of a petition on demurrer was not an adjudication to pre- 
vent a future suit for the same cause of action; and numerous 
cases ;were cited as sustaining this decision. Then, why can it 
be claimed that the plaintiff has acquiesced, or is estopped, or 
is barred by a part of the stockholders putting in issue a point 
not involving the issues in this case, or ever brought before a 
court for adjudication, and which issues these stockholders were 
not allowed to try, even on their own behalf! 

A judgment on a subject not cognizable before the court ren- 
dering the judgment, does not bind the parties. 2 Marsh. 609. 

A judgment, on matters not put in issue is not binding. 5 
Dana, 193. 

Held: Dismissal of petition on demurrer of defendant, not 
an abjudication, so as to prevent a future suit for the same cause 
of action. Burch v. Funky 2 Metcalf, 544. See cases cited 
therein to same effect. 

Marsh v. Eastern B. B. Co. 40 N. Hamp. 567, is a case by 
stockholders to restrain a breach of trust by the directory ; and 
the rule by which they were permitted to sue is stated on p. 567 : 
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"If the directors of a corporation refuse to prosecute, by collu- 
sion with those who had made themselves answerable by their 
negligence or fraud, or, if the corporation was still under the con* 
trol of those who must be made defendants in the suitj^ the stock- 
holders are permitted to sue. To the same point is cited Cole- 
man y. Eastern Counties Railway , 10 Beavan, 1. 

On the election of a new directory in December, 1859, the 
corporation^ or the plaintiff, was re-instated in the interest of the 
stockholders. And as the stockholders had been admitted in the 
foreclosure suit only as defendantSy and not allowed to present 
any testimony, when they elected a directory in their own in- 
terest, as there was no occasion for a prosecution of their suit, 
there was no power on their part, and no reason for taking an 
appeal. 

In the case of the Washington^ Alexandria dt Georgetown R. 
B. Co. V. Alexandria & Washington Co. 19 Gratton^s R. 592, 
where stockholders sought to be made parties to protect their 
equitable rights, it was decided on p. 605^ that if the company 
in which they claimed to be stockholders was a legal corporation, 
it being in court, the stockholders, as such, "had no standing 
in court.'' This suit was not adverse to the directory of the 
corporation, but the corporation and the stockholders were seek- 
ing the same relief. 

The receipt by stockholders in a corporation, of illegal divi- 
dends declared, will not estop them from afterward contesting 
the legality of the. dividend. Ins. Co. v. Page & Richardson^ 
17 B. Mon. 443. 

Eedfield on Railways, p. 494, already cited (p. 18), says the 
company is the proper party to sue for malversation, whether 
for misfeasance, malfeasance, or nonfeasance, on the part of the 
directory. And this is because of the injury being to the com- 
pany at large, or the entire body of stockholders represented by 
the corporation, and not to any individual stockholder. When 
individual stockholders think themselves injured and sue, either 
the corporation or any of the directors individually, they set up 
their own grievances, and their declarations can only bind them- 
selves, and not the corporation. 
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It is not seriously urged, that plaintiffs are prosecuting 
a stale claim^ or dilatory in its prosecution since it has been 
commenced. In this respect, however, this suit is in 
marked contrast with the case wherein the road was sold. 
In the latter, a judgment of sale was entered within nine 
months of filing the petition! Whereas, here, after six 
years of pretty diligent effort, we are still in the Court of 
Appeals ! The record will show pretty clearly which side 
has caused these delays. 

The history of the case and its magnitude would well 
justify a greater delay than ensued from the time of the 
sale until the bringing of the suit. A few of the causes of 
this delay may be enumerated. First. Was the deception 
practiced by Bowler, and a part of the directory under his 
control, in inducing the belief that the road was bankrupt 
and the stock worthless. Second. The stock is mostly held 
by municipal corporations, and thus controlled by parties 
haying no personal interest in the road; and worse still, fre- 
quently under the influence, or controlled directly by those 
whose interest it was, and still is, to prevent any investiga- 
tions. The old adage is here particularly applicable, " What 
is every body's business is nobody's business." Third. The 
insincere declarations of Bowler (which deceived many) 
that he was willing to return the road to the stockholders 
on being indemnified ; and whenever he was approached on 
the subject, showed how he viewed the duties governing 
trustees, by offering illegitimate inducements in the shape 
of personal interests in the road. Fourth. His purchasing 
tip, after and before the sale, of nearly all the inferior se- 
curities of the Company not already held by him, thus pre- 
venting co-operation between the bondholders and stock- 
liolders in this suit. Fifth. The delay in discovering the 

machinations and secret scheming that brought about the 
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sale. Ill fact, additional evidence, bearing on the merits of 
the case, are coming to light every day. Sixth. The great 
labor and expense of the preparation of the case and its 
trial (to say nothing of the influence of the defendants, and 
their formidable means of defense) would deter almost any 
one from the effort; and many doubtless yet think it is 
throwing away money in a doubtful case. And, SeventMy. 
(Although the last, in itself fully sufficient to justify all the 
delay in bringing suit) the breaking out . of the civil war! 
Kentucky, to a great extent, was the battle-field in that 
terrible strife. It enlisted almost all its inhabitants on one 
side or the other, and drew all effort and thought to that 
subject alone. 

The legislation of the Commonwealth shows this. First, in 
some counties, and eventually in the entire State, the statute of 
limitations affecting certain actions, was suspended in its opera- 
tion. (See Laws of 1866, Myers' Supplement to Rev. Statutes, 
293, 724.) 

Jndleial Kecoynlttoii of the War. 

The courU of the United States will take judicial notice of the existence of 
the civil war, 1861-5, and of the facts of puhlic history connected with its 
origin and progress. Cuyler v, FerreU^ 1 Abbott's U. S. R. 169. 

The case of The Kanawha Coal Co, v. The Kanawha & Ohio 
Coal Co. 7 Beckf. C C. R. 412, 413, is a decision as to what 
effect the civil war had on transactions between citizens of the 
Federal and Confederate States, ^* War between the two sec- 
tions was war between all the citizens of the two sections, and 
suspended all intercourse." See the numerous authorities cited 
in this case. 

Tbe additional Tear. 

Sec. 5, art. 4, chap. 63, 2 Rev. Stats. 132, provides ^^that if 
a person against whom any action mentioned in the third article 
of this chapter maj be brought, dies before the expiration of the 
time limited for the commencement thereof, an action may be 
commenced against his personal representative, devisee, or heirs, 
or all, after the expiration of that time, and within one year aftet 
the qualification of his personal representative.'' The third ar- 
ticle referred to provides for the limitation of *^ actions other 
than for real estate," and if the five-year limitation applies to 
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the present soit^ thb suit Was brought in time. Of this one 
year there had to be a delay of six months, under the proyision 
of sec. 23, p. 501, of 1 Stanton's Rev. Statutes, providing that 
suits shall not be commenced within that period of time after 
the qualification of the representatives of deceased persons. The 
petition was prepared and sworn to in March, 1865, but on the 
discovery that Bowler's administrator had qualified on the 13th 
day of February, previouslyi the suit could not then be brought. 
The object of this six months' delay is obviously to give the 
representative time to make himself acquainted with the nature 
of the claims of creditors^ and the means of the estate. There 
is no exception made to this general rule. It is the same, and 
applies equally in the case of many or few creditors, or claims 
against the estate — whether these claims are admitted or de- 
nied, and whether they will have to be litigated or paid without 
litigation. 

The FiTe*Te«r I«lBiItatioK dees net Appljr. 

Ashhursfs Appeal, 60 Penn. 290. (See cases cited by the 
court on p. 815.) This was a suit for personalty, decided in 1869. 
On p. 316, the opinion of the court is stated on the point of ac- 
quiescence, and decided in favor of defendants by analogy to the 
statute of limitations of six years. [Purdon's Digest of Laws of 
Pennsylvania, 655, sec. 16, provides that actions on the case 
(other than slander, etc.) for account, detinue, debt,^ etc., shall 
be brought in six years.] Judge Strong, p. 316: "For my- 
self, I think that where a party claims to hold another a trustee 
of personal property under a constructive trust, he must assert 
the claim within six years from the time the trust is alleged to 
have originated, in analogy to the statute of limitations.^^ In 
this case the suit was brought seven years and near four months 
after cause of action arose, and decided in February, 1869, cit- 
ing Duke of Leeds v. Amherst, 2 Phill. 123. 

Clegg v. Edmondson, 8 De Gex, M'Naughton & Gordon, 787. 
This case, also decided for defendants on the point of acquies- 
cence; the suit was for a share of the profits of coal mines, and 
admitted defendants were constructive trustees; the suit was 
brought nine years after cause of action arose (p. 814). 

Jordan v. Momey, 5 H. L. C. 185. "Where a party pos- 
sesses a le^al right, a court of equity will not interfere to restrain 
hun from enforcing it, though, between the time of its creation 
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and that of his attempt to enforce it; he has made representa- 
tions of his intention to abandon it. K^or will equity interfere 
even though the parties to whom these representations were 
made have acted on them^ and have, in full belief in them, en- 
tered into irrevocable arrangements. To raise an equity in such 
case, there must be a misrepresentation of existing facts^ and 
not of mere intention/' 

Hawley v. Cramer ^ 4 Cowan, 734, (1835.) A suit in equity 
arising between creditors. One party alleged that the other got 
more than their shares, and held such interest as trustees. This 
view sustained by the court, and {he case of Davoe v. Fanning^ 
2 Johns, Ch. R. 251, read and approved. In this case— 

Limitation relied upon. — "The shortest period which a 
court of equity is bound to consider an absolute bar to a suit 
respecting real estate, in analogy to the limitation of actions at 
law, is twenty years." "In cases of implied trusts, relating 
to personal property, or to the rents and profits of real estate, 
where persons claiming in their own right are turned into trus- 
tees, by implication, the right in equity will be considered barred 
in six years." Lapse of time was set up as a defense^ and held 
that a few days longer would have barred, as the six years would 
have run out from the time when the cause of action accrued. 

Dye V. HoUandj 4 W. P. Bush, 636, is a case in point. It 
was a suit to recover back a part of the consideration money for 
land, on the ground that the quantity was deficient. To the 
same point is the case of Crar^e v. Prathery 4 J. J. Marsh. 77; 
2 B. Mon. 65; and 12 B. Mon. 671. In each case, the suit was 
not for the land, but for a pecuniary compensation, either for 
deficiency or for misrepresentation as to quantity. 

THIS SUIT IS FOB THE KEOOTEKT OF THE KOAD. 

This is a suit for the recovery of real property, and is gov- 
erned by sec. 2, art. 1 , chap. 63, Rev. Statutes of Kentucky, 2 
Stanton, 123. Therefore this suit could have been brought at 
any time within fifteen years from the time it accrued. 

The road is an entirety, and the rolling stock, etc., merely 
appurtenant. That the road bed, machine shops, right of way, 
depots, etc., is real estate, can not admit of a doubt ; and that 
the rolling stock, etc., is appurtenant thereto has been repeatedly 
decided. : The rule has been applied to this particular road. 
WinsloWf Trustee, v. Phillips^ 18 B. Mon. 431. 
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^^ The railroad, from one end to the other, is an entirety, and 
as a whole only, can be subject to taxation or coercive sale." 
'^ To avoid such evils and absurdities, the law treats a railroad 
and aU its appurtenances as one entire thing, not legally subject 
to coercive severance or dislocation." Ernst v. Applegate, 3 W. 
P. Bush, 648. 

Boiling stock is a fixture, and included in a mortgage of the 
road. Heyle v. Plattsburg & Montreal E. IL Co. 51 Barb. 45; 
Minnesota Go. v. St. Paul Co. 2 Wallace's U. S. R. 646, note; 
Pierce v. Emory, 32 N. Hamp. R. 484. 

Mr. Mters, in his argument for defendants in the Circuit 
Court, admitted that if the court finds that the representatives 
and assignees of Bowler hold the road in trust, it will adjudge a 
reconveyance to plaintiff. Such a reconveyance is not contem- 
• plated by the five-year rule of limitation, as its language, and 
the decisions in Kentucky, as to its meaning, clearly show. The 
clause, in question is, that ^^an action for relief on the ground of 
fraud or mistake" must be brought within five years; and the 
decisions are, that this ^^ relief" means the pecuniary compen- 
sation that is sought, by reason of such fraud or mistake (and 
not land), and may pertain to personalty as well as land. 

On the other hand, and in support of this suit, is the care- 
fully considered case of HowelTs Heirs v. M^Crary^ 7 Dana, 388. 
On p. 391, it is said by the Court of Appeals: "As this suit is 
brought, not for damages for fraud^ but for a cancelment of the 
deed and a restitution of the land, it is virtually a proceeding 
in rem; and a prayer for a cancelment of the sheriff's deed is 
only subsidiary to the chief end of obtaining the land itself. 
Such a suit in equity should not be barred by adopting the legal 
limitation to an action for fraud, which confirms the contract. 
The only suitable analogy is an action for the land founded on a 
right of entry, which would not, as we think, be barred by a 
shorter limitation than that of twenty years, even though the 
defending party should rely on a fraudulent fleed more than five 
years old. As long as the action itself is not barred by time, 
the right to prove any fact material to the maintenance of it, 
should not, in our opinion, be barred by any statutory or pro- 
Bcriptive limitation. We have not seen a case in which a suit 
in chancery, to recover land and set aside a fraudulent deed in 
subservience to that end, was ever barred by the lapse of five 
years, or by less than what would bar a suit for the land, 



46 THid BUTT IS FOR THE BECOVEET OP THE EOAD. 

founded on any other equity ; and we can perceive no reason or 
analogy which should prescribe any other limitation in the one 
case than the other. In each the objeet is the Bame, to wit: 
the land, or the security of the title thereto ; and therefore, in 
each, the limitation should be the same." See the authorities 
there cited, p. 392. And the court add, in BlighVs Heirs v. 
Tohin^ 7 Mon. 612, ''This court decided that the statutory lim- 
itation to a motion to quash a sheriff's sale for fraud should not 
be adopted, by analogy, as a bar to a bill in chancery for the 
*same purpose; and the same reason would apply equally to the 
limitation prescribed to an action for doomages for fraud." 

The statutory ^ct governing the limitations of actions in force 
previous to the Revised Statutes, was the act of December 17, 
1796. (See 2 Statutes of Kentucky, edition of 1834, p. 1125-) 
Keal actions were limited to twenty years, and without any 
specific provision applying directly to actions for relief on the 
ground of fraud, sec. 4, p. 1332, provides that actions on the 
case shall be brought within five years. Under the old practice, 
an action for such relief would undoubtedly have been an ^'ac- 
tion on the case." 

By the laws of Indiana (2 G. & H. Stats, of Indiana, 158), 
actions *'/or relief against frauds ^^ must be commenced within 
six years. In the case of Jones v. Clarky 9 Ind. R. 341, the 
petition in substance stated that the defendant fraudulently ob- 
tained from the plaintiff $100, by agreeing to invest it in land in 
Texas, by written agreement appended. Plaintiff then avers 
that defendant never went or intended to go to Texas, but in- 
vested the money in lands in Indiana for his own benefit. The 
defendant pleaded the statute of limitations of six years ; but the 
court held that notwithstanding the case sounded in tart, the suit 
was governed by that provision of the statute applicable to suits 
on written contracts. 

The laws of Iowa (Stats, of 1860, p. 478), subdivision 3 of 
section 2740, provide that '^ actions for relief on the ground of 
fraud in cases Jteretofore solely cognizable in courts of equity, shall 
be brought in five years." Actions " for the recovery of real 
property shall be brought within ten years." The suit of Stan- 
ley V. Morse, 26 Iowa R. 455, was in equity to compel the con- 
veyance of land purchased by defendant, but the consideration 
paid by plaintiff. The statute of limitation of five years was 
interposed, but the court held that the suit did not fall within 
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the subdiyiaion 3, but within the purview of the ten years' rule. 
Such a suit must heretofore have been solely , cognizable in equity ; 
but the <M>urt had regard to the object of the suit to recover land^ 
and hold that to govern^ instead of the technical reading of the 
atatute. 

Baher and wife y. WhiHng et als. 3 Summer's Ct. Ct. R. (U. 
S.) 485. Judge Stort finds that the property was bought in 
1821 by defendant Whiting, at tax sale, and held in trust by 
him. Lapse of time is relied upon as a defense. Judge Story, 
p, 486, says:. "It is said that the plaintiffs are barred from any 
right in equity by mere lapse of time. It does not appear what 
were the respective ages of the heirs of Tidd at the time of the 
tax sale, nor what, was the age of Stimpson; and all of them 
were a,t that time (as it would seem) citizens of another State, 
and of course came within the common exception of the statute 
of limitations. But, what is more particularly applicable to the 
present case, twenty years had not elapsed before the filing of 
the bill; and I apprehend that in the <^ase of a trust for lands, 
nothing short of the statute period which would bar a legal es- 
tate or right of entry, woidd be permitted to operate in equity 
as a bar cf the equitable estate. This doctrine seems to be ad- 
mitted by the authorities ever since the great case of Chalmondely 
V. Glintonj 2 Jac. & Walk. R. 1, and it has been repeatedly 
acted upon in the Supreme Court of the United States." *' In- 
deed, in the case of Prevost v. Gratz^ 6 Wheat. R. 481, it is laid 
down that in cases where fraud is imputed and proved, length of 
time ought not, upon principles of eternal justice, to be admitted 
to i^epel relief. The doctrine is regularly true, when it is re- 
ceived with the proper accompanying limitations, that no cir- 
cumstances exist to raise a presumption, from lapse of time, 
of an extinguishment of the trust, and no open repudiation of 
the trust is brought home to the knowledge of the party in 
interest, which requires them to act, as upon an asserted adverse 
title." Decree of reconveyance of the property. Prevost v. Grat^f 
is a case where, after forty years, and the death of all parties, 
from the circumstances of the case, and evidence so far as it 
went, it appeared that the trust had been annulled if it ever had 
existed. 

Findley v. Langfordy 1 Marsh. 364. By the Chief Justice : 
" A lapse of less than twenty years from the accrual of the right 
of suit is no bar to the assertion of an equitable right in a court 
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of chancery^ as it would not be to the assertion of a legal right 
in a court of law/' . 

Crane v. Prather, 4 J. J. Marsh. 77 ; 2 B. Mon. 65 ; and 12 
B. Mon. 27 1, are cases not for the recovery of land^ but for com^ 
pensation or damages for more or less land than was intended to 
be sold or bought, as afterward ascertained. 

Severns v. HiU^ 3 Bibb, 240. Twenty years' possession is 
held, in chancery, by analogy to the law, to bar a recovery of 
real estate. 

Ogden v. Walker's HeirSj 6 Dana, 421. Held: That twenty 
years from the time the statute commences to run is the rule 
governing in actions for the recovery of land; and that the 
statute is set running by a denial of the title under which 
the party entered. [This was the eflFect of Bowler's denial to 
the committee in 1860. The statute then commenced to run 
by his assertion of an adverse title, and refusing longer to hold 
as trustee.] 

Patricks Heirs v. ChenauU, 6 B. Mon. 321, was a suit in 
chancery, and it was held that the plaintiffs were barred in 
twenty-three years after the death of their mother (from whom 
it was claimed they derived title), eighteen yqars after the death 
of the father, and when more than fifty years had transpired 
after the alleged mistake in the deed had been made, and which 
was then sought to be reformed. 

An examination of the authorities will show that no similar 
suit to the present, brought within the same time after the action 
accrued, as this suit has been, has ever been subjected to cen- 
sure as a stale claim, or wanting in merits on that account. The 
defendants have been benefited by every day's delay, and have 
sought for it themselves. Yes, struggled for delay! Of the 
numerous cases cited by plaintiff, most of them were sustained 
after much longer delays, and to them reference is here made. 

A glance over the cases under the title ^' Lapse qf Time^^^ in 
2 Monroe & Harlan's Dig. of Kentucky decisions^ P* '^ly shows 
that twenty, thirty, and forty years are the usual periods from 
the time of the accrual of the action, when suits are considered 
objectionable ; but for less periods, either the statute of limita- 
tions is closely followed, or analogous rules followed in equity. 
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Applying the principles governing the fiduciary relation, 
as shown by the decisions, when he became a director of 
the Company in December, 1857, he was bound to devote 
his best abilities to its interests. He could not create, in 
himself, an interest that might conflict with the interest that 
he was bound to protect. Plaintiff alleges that his pur- 
chasing up the securities of the Company, while director, 
and the use he made of them, was a breach of his duty and 
trust ; and defendants deny this proposition. Let his rec- 
ord, as a director, tell the story. 

When he came into the Board, the road had been, substan- 
tially, finished, and successfully run for more than three years. 
If this is not true, then the officers of the Company, including 
Mr. Benton himself, had grossly misrepresented its afiairs to the 
stockholders. True, from heavy discounts, the efibrts to meet 
the annual interest and keep up the road, and, above all, from 
the ruinous sacrifice of the third-mortgage bonds in the interest 
of its own agents, it had become embarrassed, and had suspended 
the payment of interest on part of its indebtedness, in the No- 
vember preceding. The interest on the third-mortgages had not 
been formally suspended, but that due December, 1857, was not 
promptly met 5 and, unfortunately for the Company, Mr, Bowler 
held a large number of these bonds. 

To ascertain his real position in the Board of Directors, it 
is only necessary to glance at the title '^Minutes of Board of 
Directors," or to the one bearing his name in the Index to the 
Record in this case. These titles show conclusively, that he, at 
once, in the language of George M. Clark, the intelligent Sec- 
retary of the Company (Record, p. 105, ans. to int. 18): ^* Ex- 
ercised a controlling influence over the afiairs of the road;" or, 
in that of Mr. Van Dyne, that he "was what is known as a 
controUing spirit;" and his impression was, "that he was always 
to be consulted before any important action was to be taken." 
Even the Special Judge says (Record, p. 86) : " He had great 
power, if not a controlling influence in the Board." 

5 49 



50 bowler's relation to the plaintiff. 

Bowler r^nUy Controlled the Polley of the Road ; or, in other words. 
Controlled the President, the Directors, and the Road itself. 

Mr. Levis, the President, said to Mr. Keys, or gave him to 
understand, that "it was impossible to make the third-mortgages 
of any value without the co-operation of Mr. Bowler." " Was 
in the office every week, and sometimes every day." He says 
the $800,000 circular was prepared by a committee of the Board, 
consisting of Bowler and himself. Subsequently, he said he sup- 
posed there was another member of the committee. 

Mr. Shoemaker J to 5th Int. — Mr. Bo.wler went over the road 
with the committee, and " was the leading man in the company, 
as far as I could see." 

Mr, Van Dyne, track-master, says : " Bowler, a very active 
and influential member of the Board, seemed to have a controll- 
ing influence ; and impression is, that he was always to be con- 
sulted before any important action was to be taken." 

Thomas M. Davis, master machinist. — Bowler called on wit- 
ness and made minute inquiries as to machinery, etc. 

Henry Hanna. — Mr. Levis and Mr. Bowler represented the 
Company in the conferences with the committee of second-mort- 
gage bondholders as to the payment of interest. 

John 8. Nixon, attorney with Benton. — Bowler appeared 
very influential in controlling the affairs of the road. 

Richard W. Keys. — Had several interviews with Bowler and 
Levis concerning his third-mortgage bonds. No special one with 
Levis. B. would never give me any satisfactory information as 
to the earnings or condition of the road. Could get nothing 
definite from Mr. Levis, when called twice in Kentucky, as to 
condition of the road, or finances. Was willing to do any thing 
reasonable to fund coupons, but not $800,000, to which none 
agreed. 

Samuel B. Keys. — ^^I regarded Bowler as the actual con- 
troller of the directors, and of the business of the road." " I 
was satisfied that Mr. Bowler had the ability, and was determined 
to have the road sold." " Mr. Levis always gave me to under- 
stand that it was useless to endeavor to make the third-mort- 
gage bonds of any* value without the co-operation of Mr. B., 
who offered thirty cents on the dollar." 

Erasmus Gest, understood the business of the road was left 
almost entirely with Bowler, and made a proposition to him for 
a lease of the road. 
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R. M. Shoemaker.— '^^ Bowler was the leading man in the 
• Company, so far as I could see." 

Henry VaUette says: "Bowler was active in the way of con- 
trolling the policy of the road for a year before the sale. And 
it was understood that he assented to the application of the earn- 
ings of the road to pay off the debts for which the directors 
were liable." 

His very first act in the Board (Record, p. 234), on the first 
day of its organisation, was to move the appointment of a Com- 
mittee of the Board to confer with the holders of third-mortgage 
bonds, and having himself appointed on the committee ! At the 
very threshold, he puts himself in the position of having his 
individual interest come in conflict with that of the Company, 
which he was bound to protect! Had he not been the bold 
man that he was, if nothing worse, he would not thus put him- 
self in this embarrassing position. 

His next movement was to get the control of the finances of 
the Company into the hands of as few persons as possible — of a 
"ring." a treasurer was dispensed with, and on his motion 
(Record, p. 235), he was made chairman of a committee to re- 
port rules for the government of the finances of the Company. 
Accordingly, the moneys were to be deposited in the individual 
name of the President, and drawn on his check, (Minutes of the 
Board, Record, p. 236.) 

Mr. Bowler was represented as a man of great means and 
financial ability. Mr. Benton so testifies. But what good did 
he do this crippled Company f He showed his ability as a finan- 
cier, on the 13th of January^ 1858, (RecoM, p. 235.) 

Ke borrowed 91I9OOO Arom tlio Plain tliri 

Still it is claimed, but nowhere proved, that he aided the 
plaintiff financially. Messrs. George M. Clark and Levis 
both testify, that none of the directors who became liable for the 
plaintiff lost thereby ; and that the Company eventually paid the 
principal, discounts, and all expenses! True, as niay be sup- 
posed, as a slight acknowledgment for this loan, on the 11th day 
of March following, with Messrs. Levis, John.B. Casey, A. Rob- 
bins, and B. W. Foley, he indorses for the Company to the 
amount of $20,300. To be charitable to him, this was his re- 
turn for the loan of $11,000, by becoming security for $4,060, 
or one-fifth the entire indorsement! 
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On no other occasion did he ever indorse for, or in any other 
manner become liable for the Company! Like other financiers, 
generally, he financed only for his own interest! and his con- 
nection lyith the Company was only to ruin it, and obtain its 
property ! 

It may be difficult to fix the time at which Bowler formed 
the intention of bringing the road to sale, and becoming its 
owner, because, being an apostle of Talleyrand, he practiced 
his theory: That language should be used to conceal the inten- 
tions, and not to disclose them. The meaning of his numerous 
letters, cards, and plausible statements, can only be ascertained 
by the results. On the 8th of April, 1858 (Record, p. 286), the 
Executive Committee and Bowler were appointed ^4o prepare 
statistics of the resources and necessary expenses of the Com- 
pany, for the purpose of exhibiting them to the bondholders/' 
This was the beginning of the end of the road ! This was the 
origin of the ^^$800,000 circular." It was more than that — ^it 
put Bowler in a position between the Company and its creditors. 
It made him a negotiator. By reason of this position, it better 
enabled him to discredit the securities of the road, that he might 
become a purchaser of them for little or nothing! The result 
is shown by the testimony of the Keyses, of Peter L. Brown, 
A. L. Mowry, and Butler. He convinced these parties that 
their bonds were of little or no value, and thereby became the 
purchaser and owner of them ; and this he was enabled to do by 
reason of his official position in the board! How does this ac- 
cord with the rule that the trustee is not permitted to make gain 
by reason of his office t And was this destruction of the credit 
of the Company no injury to the plaintiff? 

TKE $800,000 CIBCVIiAR. 

Mr. Bowler, with the concurrence of the Executive Com- 
mittee, on the 19th of June, 1858, brought forth the "$800^000 
circular," (Record, p. 289.) The " Proposition" itself will be 
found on p. 348. From the minutes it does not appear that it 
was formally adopted, but so considered or acted upon (Record, 
p. 239). Whereupon, on the motion of the evcr-faithfiil W. H. 
Gedge {to do the bidding of Mr. Bowler), it was ordered that the 
December, 1857, interest on third-mortgage bonds should be 
paid, although, by the circular, they had resolved that the in- 
terest on the FIRST and SECONDS should not be paid ! ! 
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Wbat Bowler gained by tlie $800,000 Circular. 

I. He got the interest on his third-mortgage bonds, 
althougli the Board had previously determined they had not the 
means to pay this interest (Record, p. 238); and on Bowler's 
own motion (p. 237), this determination was made matter of 
record ! How often are men condemned out of their own mouths ! 
or, dig a pit for themselves to be buried in ! ! 

II. It enabled him to but up the securities of the road. 
(See the purchases of bonds for Bowler by Kirk & Cheever, 
Record, p. 179.) 

1. From October 30, to November 29, 1858, he purchased 
$8,000 third-mortgage bonds at 30 to 33^ cents on the dollar! 

2. From January 21, to May 11, 1859, he purchased $10,- 
000 second-mortgage bonds at 45 cents on the dollar! and $8,000 
at 50 and 50^ cents on the dollar!! 

3. From June 20, to July 9, 1859, he purchased $38,500 
income bonds at 12^ cents and less on the dollar !!! 

(Please examine the balance of the table.) 

III. It brought about the sale op the road. 
Important to remember. — If this paper showed upon its face 

such an intention, and the stockholders afterward re-elected 
Bowler and the old directors, knowing such to be their intention, 
they may have been barred and estopped from relief by reason 
of the sale. But, the proposition shows just the contrary — that 
these expenditures would secure the payment of all interest and 
save the road to the stockholders. 

Therefore, while professing to be beneficial to all parties, the 
real intention was to bring foreclosure: Because, 

1. It was well known and apparent to all, that the road could 
easily pay interest on the first and second mortgages, whereas 
both were suspended. And, 

2. The means were diverted to pay interest on the third- 
mortgage bonds — a security having no right, except after those 
standing previously. And, subsequently, 

3. Directing the means to pay the " directors' debt," already 
provided for by the Company, in such manner as the directors 
had themselves selected. 
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Now, look at the Tentimony. 

R, N. Reynolds, track-master, says to Int. 15: "In vxj 
judgment, the circular and sale were one and the same thing — 
th6 one the consequence of the other." And to Int. 19, it "agi- 
tated the matter, and finally brought about the sale.'' And to 
Int. 20, does not think the road required the expenditure of any 
such sum (named in $800,000 circular). 

Henry Hanna (one of committee of second-mortgage bond- 
holders, with Shoemaker and others), says they were satisfied 
the Company could pay the interest on the bonds (first and sec- 
ond mortgages) and keep up the road, and therefore declined 
the proposition of Company to give time to expend it on the road. 
The Company issued a circular, stating it would require $800,- 
000 for certain expenditures. 

Richard W. Keys was willing to do any thing reasonable in 
the way of funding coupons, but not to extent of $800,000 — 
none were willing. 

Henry Vallette, — The proposition destroyed confidence in the 
directory on the part of the bondholders. "The proposition 
degraded the bonds." 

William H, Clement — See his report of the needs of the 
road; dnd that for less than $200,000 expenditure, it could be 
run safely for two years. 

See also testimony of Gest (who was willing to assume all 
responsibilities, and for a ten or fifteen years' lease, return it to 
the stockholders. Also, of George M. Clark, Thoinas D. Davis^ 
master machinist. 

Surely, Bowler was a great financier, but he always finan- 
ciered for himself! never for the road. As the Special Judge 
says (Record, p. 85), Bowler " certainly contemplated the' pur- 
chase before the judgment of sale, and probably not till after 
Winslow's action had begun. But after he did make up his mind, 
he was industrious to prepare himself!" 

But, most astonishing, in the face of these fatal admissions 
by the Special Judge, both as to his intentions and preparations 
to buy, on p. 87 he says: "The plaintiflf has failed to establish 
the fraud alleged against Bowler !" Has he so soon forgotten his 
statement on p. 79 of the Record: "He [Bowler] was bound 
to the utmost good faith to his constituents — the stockholders. 
Their immediate representative, he was bound to make /every 
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exertion to preserve for them this valuable property." Was it 
good faith to intend to buy the trust property? Was it good 
faith, while being a trustee, to prepare to buy it? Surely, tfiis 
Judge has not only stultified himself, but by his rule has estopped 
himself from saying such acts are not breaches of trust — construc- 
tive fraud — ^yes, ACTUAL fraud! when done by the trustee. His 
premises and conclusions would justify the crowning acts of an 
Arnold or of a Judas Iscariot ! 

IT WAS* A FRAUD AND TKE PRETENSE FOR THE SAIiE. 

The Special Judge (Record, p. 87) appears to have treated 
this proposition as if it had been issued in good faith ; but says : 
" It was not reasonable to expect that the first and second mort- 
gage bondholders would agree to it.'^ He then proceeds to argue 
the stockholders into the responsibility for the consequences of it, 
which will be attended to hereinafter. 

I. The CIrealar wholly Unnecessary. 

On the 10th of June, 1858, (Record, p. 238,) only ten days 
before the circular was issued, Messrs. Levis, Foley, and Gedge 
report to the Board an ^^ estimate of the necessary outlay and 
expenditure for the [then] present fiscal year, ending November 
1st, 1858," at $145,600! Within ten days thereafter, the Propo- 
sition is issued to the public asking for $800,000 ! 

William H, Clement examined road in 1858 (Autumn), at 
request of President, and found it in good condition generally. 
That an experienced manager, to save from sale, could keep it 
in safe condition by expending $50,000 per year for three years. 
October 8, 1858 — ^^Report says, confined to substantial wants 
OP THE ROAD, would cost, maximum, $195,440; and by substi- 
tution of less expensive structures, $131,840. 

Mr. Levis, in May, 1859, estimated needs of the road for 
then following two years at $200,000, of which $25,000 was for 
depot purposes at Covington (Record, p. 125). 

J. B, Van Dyne, master of trains, says, at the time of the 
sale, the general condition of the road was good. Rolling stock 
sufficient, and could do for years without any great outlay for 
dejfot buildings. Would compare favorably with western rail- 
roads. Compared favorably with other roads centering at Cin- 
cinnati. ^ 

Thomas 2). Davis, master machinist, says the machinery was 
in good condition, and had special orders to get it so before sale. 
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Expenses, in that line, curtailed after the sale. To application 
of Superintendent, estimated cost to put road in No. 1 order at 
from $150,000 to $200,000. 

R. M. Shoemaker J former engineer of the Company, says the 
road could pay its interest on first and second mortgage bonds, 
if properly handled, and keep itself in good repair. The com- 
mittee were not stringent, and willing to give time on interest. 

John S. Nixon was counsel in case of Woodward v. Wins- 
low ^ Trustee f 18 B. Mon. 431. [This was an injunction against 
general creditors, giving the road time. And it did pay all 
debts. See Levis's deposition.] 

Henry Hanna, — The committee of second-mortgage bond- 
holders [Shoemaker, Smith, Hanna, Ernst (f)] were of opinion 
Company could pay interest, and keep up the road. 

B. W. Keys, owner of $50,000 or $60,000 third-mortgage 
bonds, was willing to do any thing reasonable in the way of fund- 
ing coupons. 

II. The False Pretense of ita Projectom. 

When it was charged to be issued in bad faith, Bowler ex- 
plained it to mean to make the rosii sl firsUclass road, and not 
that all the $800,000 was immediately needed. The defendants 
are now reiterating the same. If they did not intend a sale, 
why was not the interest paid? They have not, but may an- 
swer, they had not the money. They had the money, hutpur- 
posely diverted it to other purposes, that the road might he sold. 

1. On the 13th day of August, 1859, when the judgment or- 
dering the sale of the road was entered, there was $70,000 interest 
due and pressing for payment, under a threat of sale in case of 
default. In the month of July the road earned $43,650.24, and 
$12,830.48 more than in the same month the previous year! 
The average earnings for that year exceeded $38,000 per 
month ! ! In the face of this showing, can any honest man say 
the Company could not pay $70,000 in August, 1859, to pre- 
serve its roadt 

2. From the 16th day of June to 30th September, 1859, 
$73,056.36! was paid by the Company to "Levis, Benton, and 
Casey, Trustees," for the directors' debt ! (See Exhibit B, 
Record, p. 254.) This debt had been paid in 1856, by the 
Company ! See contract of Walker to pay it. Exhibit, p. 726 ; 
his mortgage to secure the performance of this contract, Record, 
p. 205 ; and the testimony of Samuel J. Walker, uncontradicted 
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and unimpeached, that he did pay it before the stipulated time! 
(Record, p. 192, ans. to Int. 15th.) In confirmation, see Rec- 
ord, p. 115, Exhibit D, to George M. Clark's deposition, in 
which is shown this item of "disbursements" by the Company — 
"For old bank debt of the Company, $71^28^.'' 

3. See same Exhibit D, Record, p. 115: "For current 
running expenses, including balance due November 1, 1858, 
$253,844.84." This left (see Exhibit C, same page of Record) 
a " balance, being net earnings for eleven months and five days, 
$227,734.77 P' Could not this $70,000 interest, and by 1st Sep- 
tember, 1859, swollen to $105,000, have been paid from this 
" net eamingSy^^ if Bowler, the manager, had so willed! 

4. See Exhibit B to E. B. Clark's deposition (Record, p. 
255), by which it appears that these same trustees, Levis, Ben- 
ton, and Casey, had, and still have, a balance of $46,500.33! 
of the moneys of the Company in their hands. If they have 
not this balance, which is charged to "profit and loss," they 
have not shown where it is, or who got it, or who benefited by 
it, or who was silenced by its expenditure, or who was bought by 

* it! Surely these defendants, with the plaintiflf's property in 
their hands, could have shown where the money went if it had 
gone to any honest purpose ! 

Still it appears from the opinion of the Special Judge, p« 87^ 
that " Caleb Walton and his co-committeemen " might have fore- 
seen that the first and second mortgage bondholders would not 
have agreed to the terms of the proposition ; and because the 
stockholders believed what the directors said in their Annual 
Report for 1858, that their directors used "their most urgent 
and honest efforts to attain " the end of relieving the road from 
" its present difficulties," and re-elected them, they, the stock- 
holders, are to be made the scape-goats to carry off the sins of 
their dishonest agents, and are estopped from calling them to 
account! Surely this is a new principle in equity. Because a 
confiding constituency believe their trustees and agents to be 
honest, and re-iinvest them with power, they are to be punished 
with a denial of justice! That where such trustees thus renew 
their lease of power, and by reason of the confidence thus placed 
in them, betray their trust, they can take advantage of their own 
wrong, and may go unquestioned by a court of equity I ! 

It is pertinent to say — ^These confiding stockholders had 
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delegated their powers to a directory that had accepted the trust, 
and the duty of managing, preserving, and protecting this val- 
uable property devolved upon this directory until December, 
1859; and that this directory can not avoid their breach of trust 
by shifting it upon those who had none of the means of the road 
at their disposal, and who, until too late, were unadvised of the 
unfaithfulness of their trustees and agents. The stockholders 
were powerless. The sale of the road was rushed through be- 
fore they could displace their unfaithful servants ! 

How Bowler manaiped so that tbe Interest slionld not be paid, and tbo 

road brongrbt to iiale. 

"Bowler's diplomacy was always to make the appearance 
of wishing to make some reasonable arrangement to relieve the 
Company, but it was evident he really wanted a sale of the 
road, and intended to buy it." — Vallette in ans. to Int. 7 on his 
re-examination. 

1. He managed to get the finances under the control of the 
President and Executive Committee, so as to have them more 
readily in the control of a " ring,^^ 

2. He was constantly hunting up ways to expend the eam- 
nings of the road, and thereby use them in other ways than to 
pay the interest; and incidentally, make the road more valuable 
when he should buy it. (See his letter to Cameal, about em- 
ploying a great Virginia engineer; the estimates about depots, 
never built ; about Townsend valley ; the great needs for addi- 
tional real estate, etc. — indefinitely.) 

3. He favored and caused the "$800,000 circular" to be 
issued. 

4. He joined in applying the means of the road to paying 
the "old directors' debt," already provided for in 1855. 

5. He managed to prevent the stockholders knowing his true 
object, or policy, until too late. (See his trivial excuse about 
no time to print correspondence with second-mortgage bond- 
holders, before the Annual Meeting in 1858 — and the fact that 
no allusion is made to the suit!) 

6. At the Annual Meeting in 1858 he made the plausible 
proposition to assess the stock, well knowing that it was imprac- 
ticable, and no law to enforce it. If it had been practicable, or 
lawful, he would not have made it ! That he was not sincere, 
is shown,* by neither himself or any of the board aiding the com- 
mittee of stockholders in placing into a preferred stock the 
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inferior securities, which would have been just and practicable, 
and for which there was provision in the charter, 

7. When efforts were made to save the road from sale, such 
as Gest's and Vallette's propositions to lease, the demand of 
Winslow for possession before a sale was asked, etc., the reply 
always was, ^^The directory had no power to part with the 
possession of the road !" Yet, their retaining possession was 
evidently for the very purpose of selling out all the interest 
whatever of the stockholders ! 

8. He diverted the means of the Company that was due the 
first and second mortgage bondholders, on the issue of the 
'^ $800,000 circular," to his own pocket, as a holder of third- 
mortgages, under the false plea that it was just and equitable ! 

9. It is claimed and sworn to, that he opposed the sale, and 
employed counsel to resist a sale. Yet, it is shown that his 
counsel did nothing except claim priority for Bowler's securities ; 
and he swore to his statement to Vallette, that sooner than have 
the road go into the hands of a receiver, he would join the sec- 
ond-mortgage bondholders, and ask for a sale ! 

In fine, " he looked one way and rowed another." 

Why no Director was elected to fill Besba's Tacancy 7 

The inquiry can be promptly answered. It would have in- 
troduced a member in the board who would have, mosjk probably, 
opposed a sale of the road! It would be introducing a "dis- 
turbing elenjent" into the "happy family" of Bowler & Co., 
who were engineering the sale of the road. There were many 
individual stockholders in Harrison county, and on their behalf, 
W. W. Trimble addressed the directory, asking the appoint- 
ment of a director to fill this vacancy. The board took action 
thereon on the 28th of July, 1859 (Record, p. 249), "That there 
is no urgent indispensable necessity for the election of a director 
for Harrison county before the next regular meeting of the 
board — therefore the matter is postponed to that time," Bowler 
was all-powerful in the board, and a novice will detect his plau- 
sible language in this resolve of the directory. Judge Trimble 
was not unknown to fame. He took an active interest in the 
affairs of the road at that time. See his prominence at the Cyn- 
thiana meeting (Record, p. 401), and was the supposed Cyn- 
thiana correspondent of the Cincinnati Gazette (Record, pp. 383, 
390), who so severely criticised the sale of the road and its pur- 
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chase by Bowler. It would not do to have him in the board, or 
any other inquiring man from Harrison county, especially just 
then, when the means of the Company were being squandered 
to prevent the interest being paid. It was an '^urgent^ indis- 
pensable necessity '' to prevent this intrusion I 

He Contracts to buy tlie Boad* 

After Bowler had silenced the directors' opposition to the 
sale of the road by allowing its means to be diverted to the pay- 
ment of the debt for which they were nominally bound, al- 
though provided for as far back as 1855 ; and Walker had been 
satisfied by the allowance of all the claims he brought against 
the Company, to enable him to make sll things snug before the 
sale, and before the time he was bound to pay, there was still 
danger that Vallette and Mowry might be competitors for the 
road against him. Therefore, he contracts with them to buy the 
road. To be sure, he subsequently, with his usual policy, pro- 
cured Mowry's interest therein, and rendered Vallette's opposi- 
tion nugatory. But, was that proper for the trustee f *Surely, 
if, in the opinion of the Special Judge, it was no injury to the 
beneficiary for the trustee to destroy the credit of the Company, 
by decrying its securities, and buying them up to silence oppo- 
sition and prevent competition, it was no breach of trust to con- 
tract to buy the trust fund to avoid a continuance of litigation 
after the decree for sale, by "appeal or otherwise f" (See con- 
tract in Exhibit Book, p. 571.) While he was preparing him- 
self to become a purchaser, he had the foresight to look to his 
not being disquieted afterward ! Usually, it is left until after 
the event to cover up the tracks, or to silence the injured party ! 
But this bold man — this "man of wonderful energy of character 
apd activity,'' as described by Mr. Benton, (Record, p. 357), 
"of large means and great resources, and" who "'had few 
equals as a financier !" was not willing to wait until the death, 
but plots the destruction of his fiduciary, and contracts that 
nothing shall be done after the event ! Was this no injury to 
the trust f Was this an act of which the fiduciary had no right 
to complain, or to bring as witness to the bad faith of their 
trustee? 

Ke preTontfl Competition at tlie fllale* 

This was done in different ways: 

I. The directors' debt was provided for. 
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II. Walker was given the funds of the Company to pay this 
debt, and allowed all his claims, to quiet him, 

III. The interests of every. one who might become purcha- 
sers, or oppose a sale, were bought up. 

IV. The road and Company were decried as bankrupt and 
insolvent. 

V. Those who proposed bidding, or becoming interested as 
part purchasers, were discouraged and prevented becoming 
interested or bidders. 

It is unnecessary to cite the testimony to sustain each of 
these propositions, as they are not denied, but ^^ confessed and 
avoided" by the Special Judge, who can not see in them a 
"breach of trust.'* According to his loose ethics, the trustee 
has the right to prepare for, and be active in bringing the trust 
property to sale, without being chargeable with fraud or breach 
of trust ! Yet, this trustee makes a merit of his want of faith 
to his duties, and parades in the newspapers his effort to bring 
all competitors at the sale to act together! See his letter to the 
Gazette, Record, p. 398. As the danger grew more imminent, 
it was more clearly his duty to avert it; but here he presents 
himself seeking to combine all the parties, so that the sale would 
be more certain ! 

HUs Speculation In the Road. 

Mr. Vallette, Record, p. 228, estimates the cost of Bow- 
ler's investments in the road before the sale, at $380,250. He 
did not attach much importance to it when his deposition was 
taken, but having been made about the time of the sale, it is 
reasonable to suppose was approximately correct. Let it be 
taken as too low. Mr. Walker, Record, p. 210, furnishes his 
estimate, made about the same time. It is not disputed as ap- 
proaching correctness, and from having sold most of these secur- 
ities to Bowler, and from his intimacy with the ruling prices and 
with Bowler while he was purchasing, was well qualified to give 
an intelligent estimate. Besides, in his testimony the cost of 
every item of bonds of any considerable amount, are separately 
given; and in the table of purchases for Bowler by Kirk & 
Cheever, Record, p. 179, and the quoted prices of second-mort- 
gage bonds, on the same page will be found testimony showing 
that Walker's estimate is too high, if any thing, and beyond 
their full cost. He estimates Bowler's investments in the road 
as costing him $483,400, and let it be taken as correct. About 
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fourteen months after his purchase, on the Ist of January, 1861^ 
he sold interests in the road at the rate of S2,837,000, and Mr. 
Levis testifies, Record, p. 122, that in his judgment it was 
worth that sum. He was one of the purchasers at that price, 
and was well qualified to judge of the value of the road. Bear 
in mind, this was after the war had fairly commenced, and when 
all the depression consequent upon its existence was at its 
height. Besides, Bowler was under obligations to both Levis 
and Gedge, in aiding him to become its purchaser, if not under 
contract to give them interests therein ; and naturally would not 
charge them a price equal to what he would exact from other 
parties. Let. the figures speak for themselves: 

Value of the road at which interests therein were sold, $2,837,000 

Deduct the assumed debt thereon, 1 1,737,000 

Leaving as the net value of the road as fixed b^ the stock, $1,100,000 

Deduct the cost of Bowler's investments therein, 483,400 

Bowler's profit, $616,600 

But there is another and more correct way to get at the ex- 
tent of Bowler^s speculation. All the evidence concurs in show- 
ing that the road was cheaply and well built ; that it was worth 
all it cost, except the discount on the securities, which may be 
stated at $1,000,000 1 The total cost of construction and equip- 
ipent, up to October 31, 1858 (Annual Report of Company, Ex- 
hibit Book, p. 87), is stated at $4,135,971.70. Deducting the 
discount would leave $3,135,971.70 as the value of the road. 
Again, after the sale of the road in December, 1859, the Presi- 
dent, Mr. Levis, Record, p. 113, reports the "assets" of the 
road at $4,375,993.29, from which, however, should be deducted 
$198,422.87 of little or no value, and the assets remain at $4,- 
177,570.42. These figures will show this statement: 

Assets of the road in 1859, after deducting all of little value ; alto, 

the discounts on securities of $1,000,000, .$3,177,570 43 

Deduct the assumed debt thereon, ^ 1,737,000 00 

Leavins: net value of the road, $1,340,570 42 

Deduct co8t of Bowler's investments, 483,400 00 

Bowler's profit, ..$857,170 42 

Hereinafter, when the question of the solvency of the road 
is considered, it will be seen that there is an additional item of 
the net earnings of the road, which were annually expended 
thereon, and which gave a true value to the road beyond the 
foregoing figures. It would be preposterous to claim that this 
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road of eighty miles, finished and successfully operated for more 
than four years, with all its equipments and real estate, was 
worth less than $40,000 per mile! Now, we are considering 
Bowler's speculation at the expense of the trust fund ; and it is 
highly probable his confederates, and those who eventually be- 
came interested in the road, did not pay him a full value for 
their interests. 

The Road pays for itself. 

It should be borne in mind that almost the entire purchase 
price was by assumptions of the debts of the road, having long 
time to run. Strictly speaking, the only cash payment was the 
$20,000 deposit money, which was returned to Bowler on the 
confirmation of the sale. On the amounts due and owing by the 
road, and assumed by Bowler, he was allowed six, twelve, and 
eighteen months ! These payments amounted to a total of 
$387,997.02. During the same time, as shown by the testimony 
of William A. Dudley, the Commissioner, and by his reports, 
the road paid to him on account of his bonds, coupons, etc., the 
sum of $237,905.35. This would leave a balance of $150,091.68 
to be made up from the net earnings of the road after paying 
the current running expenses. As they were $227,734.77 for 
eleven months and five days in 1859, it will be seen that Bow- 
ler had a considerable margin after paying interest on the debt 
assumed by him. And this for the first eighteen months when 
he was paying the indebtedness of the Company then due, only 
$105,000 of which, with interest, was asked of the plaintiff and 
in suit. 

But a more accurate way of stating an account of the road 
with Bowler, and thus to show how soon it paid for itself, would 
be to take his purchase price and allow him interest thereon, 
and deduct therefrom the earnings, after allowing him a liberal 
percentage for current running expenses. Say this allowance is 
fixed at 55 per cent, of the earnings — a liberal percentage, and 
more than the average expended on the road for the four years 
^previous to the sale — and during which time it was greatly im- 
proved, as is shown by all the concurrent testimony. 

Earnings for year ending Oct. 5, 1860, estimated at $500,000 

Deduct for current running expenses, 55 per cent » 275,000 

Balance net earnings to be applied to principal and interest, $225,000 

Purchase, $2,125,000— Interest, 1 per cent 148,750 

Balance to be deducted from principal, $76,250 
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BamiDgB for the year ending Oct. 6, 1861, estimated at.«... $500,000 

Deduct for current running expenses, as above, 275,000 

^ Leaving balance to be applied, as above, $225,0,00 

Balance due on purchase after deducting $76,260 above, $2,048,750 — 

Interest thereon to Oct. 5, 1861, 143,413 

Balance to be deducted from principal, ,. $81,687 

Earnings for the year ending Oct. 5, 1862, estimated, $780,000 

Deduct for current running expenses, 55 per cent.. 351,000 

Leaving balance to be applied, as above^ $429,000 

Balance due on purchase after deducting $81,687, $1,967,063 — Interest 

thereon to Oct. 5, 1862, « 137,695 

BalanceXobe deducted from principal,.. $291,305 

Earnings for the year ending Oct. 5, 1863, estimated...... $1,000,000 

Deduct for current running expenses, 55 per cent.. » 550,000 

Leaving balance to be applied to principal and interest, $450,000 

Balance due on purchase after deducting $291,305, $1,675, 758--^Interest 

thereon to Oct. 5, 1863, „ 117,304 

Balance to be deducted from principal, $332,696 

Earnings for the year ending Oct. 5, 1864, estimated,....'. ....$950,000 

Deduct for current running expenses, 55 per cent 522,000 

Leaving balance to be applied to principal and interest...... $428,000 

Balance due on purchase after deducting $332,696, $1,343,062 — Inter3««t 

thereon to Oct. 5, 1864, ; 94,015 

Balance to be deducted from principal, » $333,986 

Earnings for the year ending Oct. 5, 1865, estimated,... $850,000 

Deduct for current running expenses, 55 per cent 467,500 

Leaving balance to be applied to principal and interest...... $382,500 

Balance due on purchase after deducting $333,986, $1,009,077 — Interest 

thereon to Oct. 5, 1865, 70,636 

Leaving balance to be deducted from principal, $311,864 

Earnings for the year ending Oct. 5, 1866, estimated...... .$700,000 

Deduct for current running expenses, 55 per cent » 385,000 

Leaving balance to be applied to principal and interest, $315,000 

'o- Balance due on purchase after deaucting $311,864, $698,413 — Interest 

thereon to Oct. 5, 1866, ., 48,889 

Leaving balance to be deducted from principal, $266,111 • 

Earnings for the year ending Oct. 5, 1867, estimated, $700,000 

Deduct for current running expenses, 55 per cent 385,000 



Leaving balance to be applied to principal and interest, $315,000 

Balance due on purchase after deaucting $266,111, $432,302 — Interest 

thereon to Oct. 5, 1867, .• 30,262 



Leaving balance to be deducted from principal, $284,736 
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Earnings for the year ending Oct. 5, 1868, estimated, $700,000 

Deduct for current running expenses, 55 per cent 385,000 

Leaving balance to bd applied to principal and interest, $315,000 

Balance due on purchase after deducting $284,738, $247,564 -^Interest 

thereon to Oct. 5, 1868, ; 17,330 

Leaving balance to be deducted from principal, and which overpays it, $297,670 

So it is clear, that in less than nine years from the time 
Bowler purchased this valuable property, it has paid for itself! 
notwithstanding the second and third mortgage bonds, amount- 
ing to $1,600,000, do not fall due until the years 1883 and 1885 ! 
It has not been the privilege of the plaintiff to know the true 
earnings of the road, but in all cases care has been taken to 
estimate the earnings, below rather than above the exact 
amounts; and as to the current running expenses, the extraor- 
dinary expenditures t-alked about by Bowler in the $800,000 cir- 
cular have never been made ! The Townsend Valley improve- 
ment has been gradual, and not finished to this day ; and the 
Covington depot, by the mercy of the city of Covington (a suf- 
ferer by Bowler's operations to the extent of more than a million 
dollars!) is still in Washington-street. The estimated amount 
of the earnings are more than sustained by the Table of Earn- 
ings on p. 257, and the testimony of Van Dyne on p. 91 of the 
Record. The defendants have been careful not to put in evi- 
dence the earnings of the road ; and it is safe to say that if this 
testimony had gone beyond the correct amounts, they would 
have corrected it,. The plaintiff has made use of such means as 
were in its power, to procure the truth in this respect. The 
defendants are not even a close corporation, but a partnership, 
and its secrets can not be penetrated. 

A writer in the Gazette (Record, pp. 386-9) has shown that 
the road would have paid the principal and interest of aU its in- 
dehtednessy stated at $2,886,500, by the year 1885. But Mr. 
Bowler, having managed to cut off all the stock, and buy up, at 
nominal prices, almost all the claims against the road, has made 
a short cut of seventeen years, and now, with the co-defendants, 
his representatives and heirs, are the owners of a property worth 
$4,000,000 or $5,000,000, unincumbered by debt of any kind, 
or have (which undoubtedly is the truth) put the surplus earnings 
in their pockets, and significantly asked the unfortunate benefi- 
ciary if it could see how neatly it has been done ? 

6 
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Bowler elalms !• Administer de »oh tort. 

Notwithstanding' it has been clearly Bfaown that Bowler 
initiated and finally consummated the proceedings which he 
hoped would result in the civil death of his beneficiary, the plain- 
tiff; after the crowning act of his labors, the sale of the road, 
he intruded himself into the aifairs of the Company (which he 
had convinced Judge Goodloe should be treated as a dead man), 
and bought up nearly all of the few remaining claims to with- 
draw them from giving any aid to the stockholders in an effort 
to recover the road. (See the Table of Bonds, etc., bought for 
Bowler, Record, p. 179, and the testimony of the Keyses, 
Walker, Mowry, Vallette, Brown, and other witnesses.) And 
after the stockholders had elected a directory, he seeks to bribe 
them, and induce them, like himself, to desert their duties as 
trustees, and join him in parting the garments of the plaintiff, 
their beneficiary. This is proven in the example of Richard 
S towers, and his offers to Joseph Shawhan, sen., and to Dr. 
Perrin, directors of the Company. He divides with his con- 
federates in the directory. 

But in all these acts, the Special Judge (who so readily de- 
termines when an argument is worth one hundred cents on the 
dollar, and by parity of reasoning, decides this case from a 
Wall-street point of view) can find nothing conflicting with 
Bowler's duty to his beneficiary, or any thing of which the plain- 
tiff has a right to complain (Record, p. 86). He certainly dif- 
fers with the many learned judges who have occupied seats upon 
the bench of the Court of Appeals of Kentucky, and of the Su- 
preme Courts of almost every State in the Union, of justices in 
courts of last resort in England, and of every other country, 
whose numerous decisions are collected in this Brief, and herein 
before referred to. Therein it appears that if a guardian ob- 
tains any advantage soon after his ward obtains full age, or the 
administrator in similar circumstances speculates upon his knowl- 
edge, or any other fiduciary obtains an advantage from knowl- 
edge acquired while acting in a trust capacity, he can not se- 
cure personal benefit therefrom. When we learn from Special 
Judge Menzies (Record, p. 86) that Bowler, who had the con- 
trol of the directory of which he was the leading spirit^ was not 
^4o blame for the loss of the sum of $46,000 which went into 
the hands of some of the directors after June, 1859, and was 
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set down to ^profit and loss/" any impartial judge, whether on 
the bench or off the bench, can judge what weight should be 
given to the opinion or judgment of such a judge ! Bear in 
mind that the testimony shows that this $46,000 was put away 
just before the sale (Record, p. 254), and if paid to Winslow, 
would most probably have prevented a sale. 

As we had Judge Goodloe before his Honor, the Special 
Judge, to show that all things were proper and regular in the 
Fayette Circuit Court, it is now equally proper that the Special 
Judge should appear before the Court of Appeals to sustain his 
own judgment in the Kenton Circuit Court ! And, on behalf of 
the plaintiff, it is promised him that he will reap no more honors 
than was gained by his predecessor, Judge Goodloe. 

But the "administrator de son torV^ can not gain any advan- 
tage by his interposition in the affairs of the estate. He is a 
volunteer, and besides which he volunteers for his own benefit, 
as Bowler most assuredly did in this case. Let him have due 
credit, but do not release him from his proper responsibilities ! 

If Bowler wished to become a purchaser of the trust estate, 
honestly and without any undue advantage — without a breach of 
trust or dereliction of duty ; without buying any party to be quiet 
while he reaped the advantage; without deceiving any party in 
interest, either bondholder, other creditor, or stockholders ; with- 
out bribing the agents of the plaintiff, and succeeding in part ; 
without preventing the beneficiary from having full knowledge 
of all circumstances affecting the trust ; without preparing him- 
self to become the purchaser, either by buying off opposition or 
misrepresenting the true value of the road ; without conniving in 
the directors' appropriating the means of the plaintiff to their own 
advantage and to his, instead of paying the interest due and 
pressing for payment ; without doing the many acts that he has 
done in direct violation of his duty as a trustee, and which, by 
themselves or collectively, are clearly breaches of trust, and 
fraudulent on his part — then, he should have presented him- 
self to the Fayette Circuit as follows : 

How Trastees WkMj l»ecome Pnrehaaers. 

The rule governing in cases where trustees desire and pur- 
chase with the consent and approval of the court, is fully set 
out and explained in Campbell v. WalkeVy 5 Ves., jr. 678. The 
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party petitions to the court and the purchase is made under its 
supervision. , 

A case of this kind has but lately passed under the super- 
vision of the Court of Appeals, and was approved by it. It was 
a case where the sale was to advance the interests of the bene- 
ficiaries, and for re-investment — so stated to, and approved by 
the court. Norman v. Norman^ 6 Bush, 496. 

But all the decisions concur in holding, that purchases by the 
trustee are to be closely examined, and in no case to be approved 
or sanctioned without the utmost fairness, and without any con- 
cealment or withholding of information whatever. Indeed, that 
such purchases are to be looked upon with suspicion, and are 
not to be favored in equity, unless clearly brought within the 
rule presented in the foregoing decisions. Faucett v. Faucettj 
1 Bush, 511; 1 Duval, 193. Numerous decisions to the same 
effect will be found in this Brief, cited as to other points. 

Bowler's Proposition to Bestore tbe Boad— A Sbam ! 

It is pleaded in the amended answer. Record, p. 73, and the 
card will be found on page 398. He says, let a committee of 
investigation " examine my books and vouchers, and see what I 
really did give for the securities of the Company ; then re-im- 
burse me for the capital, with six per cent, interest, relieve me 
from the securities before the court, and take the property.^^ 

This was a proposition that well answered its purpose — ^^fuU 
of sound and fury, signifying nothing" — but deception! It 
answered admirably well to deceive confiding stockholders, and 
divide their counsels and amuse the public with the idea of 
Bowler's liberality or fairness. The proposition is, substantially, 
to return at what his securities cost him. But the evidence 
shows he never did intend to do any such thing. For his in- 
vestments, which cost him less than $500,000, he asked a stock- 
holders' committee $970,000! (Record, p. 404.) Of Mr. Shaw- 
han, acting on behalf of plaintiff, he asked *^ $500,000 for his 
bargain." Even from those who aided him in bringing the road 
to sale, he exacted payments for shares at the rate of $712,000! 

Besides, if he intended fairly toward the stockholders, he 
should have furnished a statement of the cost of his securities, 
said what, if any, time he was willing to give, and have given 
such other information as the trustee was bound in good faith 
to give the beneficiary. In truth, as he was named at the time^ 
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he was a Mephistophiles^ and intended to deceive. When 
brought to the test it was a " horse of another color." 

Bowler limited to tbe <^st of bis Securities wbile Blreetor. 

This part of the case might be left for the investigation of a 
Master; after judgment ; but it is well to understand the princi- 
ple as we progress. It is not necessary to take the broad 
ground that after Bowler became director, he was incapacitated 
to deal in the securities of the road. There is no evidence that 
he did so, until after the issuing of the $800,000 circular, when 

HE HAD FORMED THE INTENTION TO BRING THE ROAD TO SALE 

AND BECOME THE PURCHASER; or, at least, h(zd determined to spec- 
ulate by reason of knowledge and advantages acquired as director. 

It is not sufficient for the defendants to say Mr. Bowler was 
not buying from the Company. He was ^^behind the scenes,*^ 
knew the capacities of the road, occupied the fiduciary relation y 
and could not reap any advantages by reason thereof, except 
such as pertained to his being a stockholder and bondholder, 
and obtained through the Company. Besides, he was seriously 
impairing the credit of the Company, which he was bound to 
sustain. 

Story's Equity, sees. 218, 323, enumerates various instances 
where this relation arises, and finally says, in the last section : 
"On the whole, the doctrine may be generally stated, that 
wherever confidence is reposed, and one party has it in his 
power, in a secret manner, for his own advantage, to sacrifice 
the interests which he is bound to protect, he wiM not be per- 
mitted to hold any such advantages.^^ 

The authorities on this branch of the case have already been 
cited, showing " the law of the case.^^ They will not be here 
reproduced, only to repeat the fourth rule laid down by the 
Court of Appeals in the late case in 1 Duval, 193 : "If a trus- 
tee buy an incumbrance on the beneficiary's property, although 
he should have paid his own money, he holds it to the use of 
the beneficiary for what he gave for it." 

If Bowler had purchased in good faith, there might have 
been a reasonable claim that he was entitled to any speculation 
that might arise. But after reading the testimony, and seeing 
how systematically he ^^beared^^ the stock that he might buy, 
what man of any judicial penetration can concede to him any 
such intentions t 
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Some weight is given by the Special Judge to the opinion 
of Judge GoODLOE, that the road was insolvent when sold (Rec- 
ord, p. 79). That judge may have so believed ; but if he did, 
by what agency was he induced to come to this conclusion! 
Certainly, by that of Bowler and his confederates in the Board 
of Directors. And because Bowler represented to all parties 
that the road was insolvent, and its bonds worthless, and because 
he squandered its means on himself, and bought up all opposi- 
tion, and purposely made this showing of apparent insolvency 
to the court, the inference is, that the plaintiff was not injured 
by the sale! Thus, the poverty or misfortune of the plaintiff, 
brought about by its unfaithful agents, is to be made the cause 
for refusing relief in equity ; and this at the instance of the very 
party who brings about this apparent poverty ! . 

^'He that is robbed and does not know it, is not robbed at 
all !" says Falstaff. But here is a different rule in ethics : Rob 
your benefactor or beneficiary, and denounce him as a bankrupt. 
Do it diligently, and so that it may be so believed and judicially 
proclaimed. Then the robber shall be permitted to escape, be- 
cause of his own wrongful act and the poverty of the injured 
party ! But, at most, it was merely the opinion of Judge GOOD- 
LOE that the plaintiff was then insolvent. It was not made part 
of the judgment, or so that the matter is now beyond inquiry. 

Tbe Boad not Insolvent when Sold. 

Earnings for 11 months and 5 days, of 1859, »$458,820 99 

From which deduct current expenses, ^...^ » 231,086 22 

Leaving net earnings, ..$227,734 77 

From which deduct coupon interest paid $31,955 00 

And add amount pressing for payment (2d mortgage), 105,000 00 — 136,956 00 

Leaving for bills payable, extra repairs, interest not pressing, and 

sinking fund, 11 months and 5 days $90,779 77 

From which might be deducted, if necessary, interest on $600,000 

third mortgage, 18 mbnths, ».. 63,000 00 



^^^a 



Leaving $27,779 77 

Covington, Cincinnati, and holders of all the inferior secur- 
ities were interested in preventing sale, and willing to, and did 
give time. They all (Bowler excepted) asked for a receiver. 
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Assets of the road reported by Levis, $4,375,993 26 

From which deduct those doubtful or not available, leaving those 
worth their face, according to all accounts, to wit : 

Income bonds on hand $105,000 00 

Account against stock subscribers and others, 77,044 77 

Bills receivable, 16,378 10 198,422 87 

Leaving assets at fair values and on hand, $4,177,570 39 

Liabilities — Deduct — 

Mortgage indebtedness, $2,020,000 

Incomes, less on hand, 505,000 

Guaranteed bonds, 300,000 2,825,000 00 

Assets — surplus, $1,352,570 39 

And by deducting the interest past due^ etc.^ as reported^ to 
show the most unfavorable account^ still there is over $1,000,000 
left to the stockholders. 

No more than $600,000 incomes are shown to have been 
issued. The interest not demanded from Company should inure 
to it, and shows the floating debt as reported not to be properly 
stated. 

This table of assets exhibits the amounts expended in con- 
struction, and the value of the rolling stock on hand. It does 
not include the losses of the plaintiff by discounts, because such 
never came to the Company, and could not have been expended. 

To the balance of $1,000,000 left the stockholders as above, 
should be added the n&t earnings of the road, expended on it, 
and from the ordinary repairs and current running expenses, 
which were first deducted, as will be found by examining each 
of the annual reports. These net earnings are shown by the fol- 
lowing table : 

Eamtnirfl of tbe Boad. 

Tsftr. EarniDgs. Current EzpensM. Net Eamlogs. 

1854, $87,964 38... $68,203 84— 65 per cent, of earnings $37,203 84 

1855, 264,973 66... 126,279 56— 52X " " 138,694 11 

1856...... 399,948 12... (219,971 76— estimated at 55 per ct 179,976 66) 

1857, 426,408 36... 221,105 87 205,302 49 

1858...... 437,579 02... 239,262 22 198,316 80 

1859,*... 458,820 99... 231,086 22 227,734 77 

$987,228 67 

• In 1860 the eemlnge Ibr only 11 months and 5 dayi. 

But this question of solvency, or the value of the road, has 
a double aspect. If of so little value, why do the defendants 
make such a desperate defense! Why not surrender the road 
at once t It is not denied that the increase of business, gradua 
improvement of the road, from its earnings^ has made it more 
valuable. But all these should justly inure to the benefit of the 
Company. Mr. Levis himself says, that it is not now a first- 
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class road, in his judgment ; and that the improvements have 
always been gradual^ and not extraordinary. All the witnesses 
agree substantially on these points, and some say that after the 
sale, the expenses were diminished. The Townsend Valley im- 
provement has been gradual, and is not yet entirely finished. 
The depot at Covington has never been commenced! Imme- 
diately after the sale it was prudently discovered that the road 
did not require the immense expenditures heralded in the 
" $800,000 circular !" And they were not made ! 

Mr. Benton, in his testimony, reiterates the pecuniary troubles 
of the road as they existed in 1855. These troubles were over, 
and the crisis had been passed some time previous to the sale. 
The testimony and facts all concur in showing this to have been 
the true state of the case. No trouble about supplies or paying 
of hands; and the Company even loaned money to Bowler ! All 
was plain sailing when the road was sold. 

ST£T£lf SON A CO. NOT INNOCENT PrRCBL4SEBS. 

I. Because they had acttuxl noticey and, as prudent persons 
about to part with their money, are put upon their inquiry as to 
the titles they were about to buy, 

I. Gedge bid off the road, and was a director. 2. Governor 
Stevenson was attorney for the plaintiff* in the foreclosure suit, 
and knew all about it. In fact, he was attorney on both sides, 
or had previously been. (See Record, p. 354.) 8. William 
Ernst was one of the committee of second-mortgage bondholders, 
and a bidder on the road; and afterward, as President of the 
City Council of Covington, endeavored to prevent suit for the 
road. 4. Stowers was a director elected to set aside Bowler's 
title. 5. Keith and Hathaway were holders of bonds in the 
road at time of sale. (See the Commissioner's report wherein 
they are so returned.) 

II. They are estopped from denying notice by the recitals in 
the trust deed of Bowler to Ernst and Keith, This is their only 
title ; and therein the history of Bowler's title, which is con- 
veyed, is recited ; that the time for appeal had expired, and all 
parties ^^ acquiesced ^^ in the sale to him. This is a virtual .ad- 
mission that the original sale was void or liable to be questioned, 
and they were put upon their inquiry as to the whole matter. 
They were charged to know the law, that " acquiescence " to give 
title was and is such only as the statute of limitations prescribes, 
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to wit : Acquiescence for fifteen years from the time the statute 
of limitations began to operate. 

III. No adequate compensation w(zs paid hy them. Mr, Levis, 
in his deposition, says the price paid ranged somewhere between 
30 and 50 cents on the dollar. Therefore they did not pay a 
sound price, and are not entitled to any protection in equity. 

IV. They tooh ample security against hsSj and anticipated that 
their title might he disturbed. Therefore, it is expressly provided 
in this trust deed, that if the title acquired by it should fail by 
any other cause than the non-payment of the funded debt of the 
road (which was assumed by the grantees), the grantor. Bowler, 
should refund the amounts advanced, besides interest thereon. 
Thus, these parties have selected their own remedy, and let 
them abide by it. 

In order to be entitled to any relief under this plea, these de- 
fendants must bring themselves within the equitable rule : That 
they are ^^ bona fide purchasers of the legal estate, for a valuable 
consideration, without notice of the adverse title," Story's Eq., 
sec. 640, p. 75. 

One who purchases with notice of an equity, takes subject to 
that equity. Owing^s Eoi^rs v. MyerSy 3 Bibb, 278 ; Edwards v. 
MorriSy 2 Marsh. 67. 

That which is sufficient to put a prudent man upon inquiry 
is tantamount to notice to a purchaser. Cotton v. Harty 1 
Marsh. 58. 

PI«AINTIFF*S BIGHT TO SUE. 

Not only has the poverty of the plaintiff been pleaded in this 
case, but its existence as a corporation is put in issue by the 
tenth paragraph of the answer. 

Therein it is pleaded that the sale of the road divested it of 
its corporate existence. Record, p. 48. 

This defense was passed upon and overruled by Chancellor 
Doniphan, when on the bench of the Kenton Circuit Court, 
Record, p. 26, and passed unnoticed by the Special Judge. We 
admit that part of the franchises of the Company did pass by 
the alleged sale, but the coi^orate existence of the plaintiff was 
never pledged or made the subject of sale. It belongs to the 
body of stockholders and is represented by the stock. 

Redfield on Railways, 576. The corporate franchise resides 
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in the stockholders, and the only way it can be transferred is 
by the transfer of the stock. 

The question arose in Coe v. The Columbus, Piqua & Indu 
ana R, R. Co., 10 O. St. 886, and it was held that the franchise 
of being a corporation was the personal right of the individual 
stockholders. 

In Atkinson v. Marietta dt Cincinnati R. JJ. Co,, 15 0. St. 
36, it was held that in the sale of that road its corporate exist- 
ence survived, ^' and endures until the State sees fit to terminate 
it by a proper proceeding." 

The officers properly elected will hold their offices until suc- 
cessors shall have been appointed, notwithstanding the time of . 
their election shall have expired. Weir v. Bush, 4 Littell, 429. 
The charter of the plaintiff so provides expressly. Laws of 1847, 
sec. 9 of charter. 

That a charter of a corporation has been forfeited must be 
ascertained by a direct proceeding, and not collaterally. Bank 
of GaUipoUs v. Trimbk, 6 B, Mon. 193. No forfeiture of a 
charter privilege is to be regarded as forfeited in a collateral 
proceeding, unless there has been a forfeiture judicially pro- 
nounced by a proper tribunal. Harrison v. Lex. <& Frankfort 
R. R. Co., 9 B. Mon. 470. 

OF THE PBOPEB PABTIES BEFENBANT. 

Story's Equity Pleading, sec. 207, p. 236, lays down the 
general rule and the principles of it as follows : '^ That in suits 
respecting the trust property, brought either by or against the 
trustees, the cestui que trusts (or beneficiaries), as well as the 
trustees, are necessary parties. And where the suit is by or 
against the cestui que trusts (or beneficiaries), the trustees are 
also necessary parties. The trustees have the legal interest, 
and therefore they are necessary parties. The cestuis que trust 
(or beneficiaries) have the equitable and ultimate interest to be 
affected by the decree, and therefore they are necessary par- 
ties.^' " The beneficiaries are, emphatically, the direct parties 
in interest." 

This rule is modified so far as plaintiffs are concerned, by 
authorizing suits in the name of the trustee alone. Myers' Code, 
sec. 33, p. 14. But this is optional with the trustee. As to de- 
fendants, the rule remains as stated by Story; 

^^ Any person may be made a defendant who has or claims 
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an interest in the controversy adverse to the plaintiff^ or who is 
a necessary party to a complete determination and settlement of the 
qiiestion involved in the action J^ Myers' Code, sec, 35, p, 14. 

This section was borrowed from the chancery practice, and 
was intended to preserve the right and duty of a plaintiff to 
make parties all persons directly interested in the question or 
controversy stated in the complaint. Voorhees v. Baxter^ 1 Ab- 
bott, 45. 

This is a New York decision on sec. 118 of their code, which 
is the same as the 85th section of the Kentucky code. 



Now, in the present suit. Bowler's administrator was a neces- 
sary party, because an account could not be taken without af- 
fecting the estate and the assets in his hands, namely, the 
profits derived from the running of the road, as well as those 
which had not been received by Bowler previous to his death. 
2d. Bowler's widow and heirs are necessary parties because they 
are the cestui que trusts^ or ultimate beneficiaries. 3d. The 
trustees of the legal title are necessary parties, because they 
hold the title, and the judgment of this court will operate on 
that title ; and 4th, the trustee for the bondholders is a neces- 
sary party, because he is the representative of such bondholders. 
Consequently, all these have been joined in the suit as defend- 
ants. None could have been left out. Besides, Ernst and Keith 
are mere holders of a naked trust. They have no voice, as such, 
in the management of the road — no personal interest therein. 
They were selected for that purpose, to prevent the necessity of 
a conveyance of separate interests to each of the parties holding 
interests in the road, and to prevent difficulties thereafter in 
cases of death or conveyance of separate interests. 
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Heretofore this case has been treated in this Brief 
without reference, separately, to the several defenses set up 
by the appellees, as stated in the eleven paragraphs of the 
answer. Delay, acquiescence, estoppel, lapse of time, and 
other defenses of a like character, are so intimately con- 
nected, that it is difficult, if not impossible sometimes, to 
separate them. But as the appeal brings the entire case 
to the Court of Appeals, a consideration of these several 
paragraphs becomes necessary, although all, except parar 
graphs III, IX, and XI, were overruled by the court below. 
These several paragraphs, so overruled, were elaborately 
discussed in the Circuit Court, and were then considered to 
be the real points in the case, and that the decision of them 
would involve the entire case. The grounds upon which ^ 
the Special Judge eventually decided it were then thought 
and treated as of minor consideration entirely ! 

Paragraph I, op the Answer — That the Kenton Circuit 
Court has no jurisdiction to try this cause, but the Fayette Circuit 
Court, if any, has exclusive jurisdiction. Overruled, Record, 
pp. 67-8. ^ 

This plea is based upon the theory that the Fayette Court 
has now the custody of the road, and is running it by its com- 
missioners, with the representatives and assignees of Bowler as 
his agents, or that of the court directly. To sustain such a plea 
would deprive the defendants of their claim of ownership in the 
road. The same point is made in the succeeding plea, and fully 
answered under the heading, " Bowler's frauds not in the fore- 
closure suit/' and the opinion of the Special Judge. 

But, in passing, is not this a defense that, if true, deprives 
the defendants of any plea of lapse of time or acquiescence? If 
the road is in the custody of a court, then it is not held adversely 
to the plaintiff. If the defendants are the agents or sub-agents 
of the Fayette Circuit Court, they can not be the owners or 
claimants of the road, as they subsequently plead. 
76 



defendants' answers considered. 77 

Paragraph II — That the plaintiff is estopped by the Record 
and Judgment of the Fayette Circuit Court. Overruled, Record, 
pp. 67-8. 

This plea substantially sets up a former adjudication of the 
cause, and is a mere continuation of the previous plea. 

Paragraph III — The general issuCy and does not conclude 
with any special plea. 

It is argumentative, evasive, and indefinite, and claims that 
the "$800,000 circular" was issued in good faith, and makes 
an exhibit of a humbugging letter of Bowler to Cameal. The 
Special Judge appears to have adopted its reasoning, and ar- 
rived at the same conclusion (Record, p. 87). 

It should be treated as an argument simply, and will be found 
fully answered in this Brief, especially under the head of " Bow- 
ler's relation to the plaintiff,'' p. 49, and more especially in that 
part of the testimony which fully shows Bowler's duplicity in 
bringing about the sale of the road. Reference is also made to 
the heading, " The Special Judge on Estoppels," p. 35. 

Paragraph IV — Is a plea of the statute of limitation of Five 
Years. 

This plea was overruled by the Special Judge, Record, p. 67; 
and his decision is fully sustained by the authorities cited under 
the headings, "The five-year rule does not apply," p. 43; "The 
additional one year," p. 42 ; and " This suit is for the recovery 
of the road," p. 44. 

Paragraph V — That the suit is for the recovery of personal 
property y and that it is barred by the five-year rule. 

This was also overruled by the Special Judge, Record, p. 67; 
and is fully answered under the same headings as are referred 
to under the preceding paragraph. 

Paragraph VI — That the frauds of Bowler were known and 
not set up in the Fayette Circuit Court, and are now barred. 
Overruled by the Special Judge, Record, p. 68. 

"The question of fraud in Bowler's purchase could not have 
been made before the judgment in Fayette." This undoubtedly 
correct legal proposition is crossed by his subsequent holding 
the plaintiff responsible for the acts of individual stockholders, 
by their nugatory acts before the judgment. 
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The ruling of the Special Judge on this plea is fully sus- 
tained by the authorities hereinbefore cited, especially under the 
heading, " The question of Trusteeship, or Bowler's frauds not 
in the foreclosure suit," p, 38. 

Paragraph VII — That Stevenson^ Ernsty and others^ are in- 
nocent purchasers for valuMe considerationy etc. Overruled by 
the Special Judge, Record, p. 78. 

^' They knew, or might easily have known, when they pur- 
chased, all that is known to the plaintiiF." This position is fuDy 
sustained by the authorities cited under the head, ^^ Stevenson 
& Co. not innocent purchasers," p. 72, 

Paragraph VIII — That Jive years elapsed after plmntiff at- 
tained knowledge of the frauds^ and before suit Overruled by 
the Special Judge, Record, p. 77, as the suit held to be brought 
in time. 

This plea is introduced with the view of meeting the allega- 
tion in the petition. Record, p. 9, " That the several frauds and 
maladministrations of Bowler, as herein stated, were not discov- 
ered by or known to plaintiff until the month of January, 1 865, 
or about that time." They have not been fully discovered to 
this day, and additional knowledge is ^Meveloping" almost 
every day. The defendants have never published any reports 
of their earnings, or allowed the plaintiff^s agents to penetrate 
the mysteries of their partnership. Upon Bowler and those who 
acted with him, devolved the duty of giving the fullest and the 
most honest information to those in interest. In place thereof, 
they always practiced to deceive. See the headings under the 
title, " Bowler's relation to the plaintiff," p. 49. 

Paragraph IX — That the plaintiff was insolvent when the 
road was sold, and consequently could not be injured. 

This plea appears to be sustained substantially by the Spe- 
cial Judge, Record, p. 82, although he does not broadly assert 
that an insolvent can not sue. This insolvency is denied most 
emphatically, and shown to be unsustained by the facts. See 
heading, *^ The solvency of the plaintiff," p. 70. And it was by 
the representations of Bowler, and those who acted with him, 
that the apparent insolvency of the Company was allowed to ap- 
pear in the Fayette Circuit Court, but not adjudged therein. 
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Paragraph X — That plaintiff is not a corporation and can 
not sue. 

Overruled by Judge Doniphan, Record, p. 26, and appar- 
ently not considered by the Special Judge. If necessary, refer- 
ence is made to the head, '* Plaintiff's right to sue," preceding 
page 73. 

Paragraph XI — The General Issue, or not guilty. 

This is a repetition of paragraph III, and differs therefrom, 
mainly, by having been drawn by a different attorney. It is 
argumentative, evasive, and irrelevant, and the same remarks 
that have been made with reference to that plea, apply to this. 
The authorities cited and going to the merits of the case, apply 
to this plea. ''Rule governing equitable relief,'' p. 10; *'The 
law of the case," p. 13; '^ Acquiescence," p. 21; "What is an 
estoppel ?" p. 32 ; " The Special Judge on estoppels," p. 35, all 
apply to this plea, and, it is respectfully submitted, furnish com- 
plete answers thereto. 

First Amended Answer— {Reeord, p. 70.) 

This is a repetition of the defense set up in paragraphs I 
and II of the original; and added thereto the Exhibit Book 
of 820 printed pages, under the plea that plaintiff had not ap- 
pended to the petition a full record of the proceedings in the 
Fayette Circuit Court. 

Plaintiff appended to the petition the record of the Fayette 
case up to and including the confirmation of the sale, which is 
all that was pertinent to this case, and did not claim to give the 
entire proceedings in that cause (Record, pp. 61, 65). In the 
printed Exhibit there are voluminous proceedings of the case of 
Vallette v. Bowler, which, in itself, is more extended than the 
original suit ; also, a suit in regard to an over-issue of $20,000 
bonds, neither of which have pertinency to the issues in thia 
case. The Special Judge so decided in ruling out all except 
what had already been offered by the plaintiff (Record, p. 75). 
But plaintiff's counsel claim that this expensive and irrelevant 
matter has been put in the case to hide the material issues, to 
prevent its proper investigation, and to render this litigation so 
expensive as to embarrass and discourage the plaintiff's friends 
and counsel. It may be material as a question of costs, and is 
evidence that the defendants are using the plaintiff's means to 
defeat this action. 
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Second Amended Answer— (Beeord, p. 7S.) 

Bowler^s proposition to restore the road to plaintiff. — This 
amended answer is made for the purpose of introducing as evi- 
dence Bowler's cards of November 10, and December 17, 1859, 
and which defendants claim to have been his proposition to re- 
store the road to plaintiff; as to which see heading, ^^ Bowler's 
proposition to restore the road," preceding page 68. 



CONCLUSION. 

It is clear that the sale of the road was unnecessary, and 
was encompassed by the bold measures of R. B. Bowler, by 
whatever terms they may be designated. He and those claim- 
ing under him have at all times resisted the recovery of the 
road with the greatest desperation and by questionable means. 
It is not the fault of the plaintiff that twelve years after the sale, 
and six years after this suit was brought, this suit is being 
tried. The defense have fought it at every turn, and interposed 
every delay possible; and when at last driven to trial, have 
sought to smother the truth with a mass of irrelevant matter and 
inadmissible testimony. Plaintiff's counsel have been denounced, 
and their motives impeached, and every effort made to prevent in- 
terested parties taking proper measures for the recovery of their 
own property. Denunciation of plaintiff is no answer to the suit. 
The war was Bowler's harvest — ^not his misfortune. There was 
no law to require a suit to be brought before the time the present 
one has been, and a civil action amid the clash of arms would 
have been untimed, if not fruitless. It would have been like the 
cry of " Beef! beef! " in the Continental army, as portrayed by 
Patrick Henry. The seat of justice was then usurped by force. 
It alone was the arbiter. 

Many a man who pays taxes, and whose means were sunk 
by Mr. Bowler in this road, was near the front, and by their 
devotions to either side in that unfortunate contest, suffered 
greatly therein. The plundered stockholders in this road, and 
the tax-payer of the cities of Covington and Cincinnati, and of 
Pendleton, Bourbon, and Fayette counties, should not be an- 
swered in a court of equity by denunciations of their agents, 
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and of their own motives. Deprived of their property, and not 
possessing the wealth of defendants, they still know that your 
Honors are sworn to '^administer justice without respect to per- 
sons, and to do equal right to the poor and the rich." Alter- 
nately the plaintiff is denounced as bankrupt, and the road as 
worthless, except by Bowler's efforts. The road made Bowler — 
not Bowler the road; and his profits, and the profits of those 
now representing him, have been counted by hundreds of thou- 
sands of dollars! The capital of the poor man — though it be 
but a trifle — is as sacred in the eyes of the law as of the mill- 
ionaire ; and it is poor logic for the wrongful possessor to plead 
his own act as his best claim to be let alone. 

In cases even of petty larceny, when guilt or innocence is 
questionable, good character can be shown. So Mr. Benton 
considered when he sought and did prove such for the instru- 
ments that Mr. Bowler made use of to serve his purposes. 
Plaintiff seeks no relief as against the old directors. They have 
not its property. They were as " clay in the hands of the pot- 
ter !" It is the recovery of the road, in the hands of his repre- 
sentatives and assignees with notice, that is the object of this 
suit. His character, if any, is at stake. Why have not de- 
fendants proved it to have been good? — candid, straight for- 
ward ? and he free from deception ? 

This suit was not brought in haste, or without the most care- 
ful consideration. The facts — the equity of the case — the form 
of action ; and even the great influence and wealth of the defend- 
ants, were canvassed by counsel experienced in the profession, 
and not unmindful of the labor and expense involved in itsi pros- 
ecution. What was pulled down in nine months, six years has 
not sufficed to reinstate. It is easier to destroy than to build up ! 

But plaintiff's coimsel being well satisfied that they are pros- 
ecuting an honest and meritorious suit, will endeavor to be 
patient to the end. That although wealth and influence, are 
arrayed against them by an organization governed as one man, 
and that they represent the interest of the divided, disorganized 
stockholders, still, they feel that even these disadvantages have 
a compensation in the justness of their cause. Whatever delays 
or disappointments they have suffered, or may be required of 
them in the future, it will be submitted to with as much resig- 
nation as possible, buoyed up with the firm assurance that 

'^ Justice is mighty, and will prevail!" 

7 
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But the duty of the advocate would not be fully performed 
if attention should not be seriously invoked to the importance of 
this case, beyond the pecuniary interest of the parties — coimting 
millions as they do! This suit involves principles which go to 
the foundation of every honest administration of the fiduciary 
relation — ^'one who holds in trust" — and, if decided adversely 
to the plaintiff, strikes at the very foundation of all honest ad- 
ministration of these interests, entering into every relation of life, 
from the day -laborer to that of the President of the United 
States ! Wherever one acts for another — wherever confidence 
is reposed — wherever power is delegated, either by employment 
or trust reposed, the '^fiduciary relation '' is established, and 
thereby is required GOOD faith : — That the trustee, or agent, or 
servant, or employee, by whatever name he may be known, 
should not derive any advantage, personally, by reason of his 
relation, but is bound to give his best abilities to the perform- 
ance of his duty to the beneficiary, or to the party delegating 
the power, or giving the means or position to him as a repre- 
sentative or trustee. Loosen the rules of law and equity that 
govern this relation, and sight is lost of all morals; the dis- 
tinction between right and wrong, or to property, is abolished^ 
and the best government becomes an anarchy, a Babylon, a 
Paris — a cheat, a fraud, and a miserable failure ! 

Notwithstanding it has been so common in this country, that 
railways and other improvements of a public character have 
been diverted from benefiting the parties who furnished the 
means and bore the ^'heat and burden of the day" in their con- 
struction, as to be considered the general rule in such cases, 
there are honorable exceptions. Indeed, the majority of casea 
are the reverse, and where honestly managed, the pioneers in 
these improvements are permitted, in old age, to enjoy the fruits 
of their labor and capital. In the case at bar, this is the plaus- 
ible plea: That as so many agents and trustees have been per- 
mitted to divest their fiduciaries and invest themselves with the 
trust property, as to make it the general rule, the defendants 
in this case, because of their securing possession and retaining 
it to the present time, must not be questioned as to the means 
by which they attained their gains ! as if success sanctified 
fraud ! as if possession justified a breach of trust ! as if the 
common occurrence of these derelictions of duty gave them the 
sanction of law, and allowed them to escape its surely recurring 
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providences! Such was the plea of Hudson, *'the great En- 
glish railway king," in IG Beavan, 485 ; of Blakie, in 1 M'Queen, 
461; of Sherman, in 16 Md. 456; of Lord, in 18 0. S. 109; 
and of the innumerable " railroad manipulators " and unfaith- 
ful trustees'^vhose cases are cited in this Brief. It only remains 
for the Court of Appeals to apply the same broad and whole- 
some rules governing the fiduciary relation, which they have so 
often declared from the bench, to this case, and another warn- 
ing will go forth to dishonest trustees. The hands of all honest 
people will be raised with a united cry of Amen ! That a class 
of men, now represented by a name that is significant, may go 
^^ where the woodbine twineth," is equally the prayer of all those 
who now sufifer by the mismanagement, breaches of trust, and all 
other unfair practices of their unfaithful trustees! 

For a court of equity to decide this case for defendants 
would be to give full license to railroad manipulators (now 
counted by thousands) to pursue their avocations without mo- 
lestation! It would be putting the servant above the master — 
the agent above the principal, and the cestui que trust at the 
mercy of the trustee ! It would be loosening all the restraints 
upon the fiduciary relation, and proclaiming ftdl impunity for 
their violation ! It would . be proclaiming might and ©unning 
the masters over justice and equity! It would be a precedent 
for persons in high places to violate their trusts, because of the 
rich rewards for unfaithfulness ! 



OFFICERS OF THE COVINGTON AND LEXINGTON R. R. COMPANY, 



BOARD OF DIRECTORS. 

PETER ZINN, President, ALEX. L. GREER, Vice President, 

JOHN BEDFORD, of Bourbon co., DANIEL J. FALLIS, Covington, 
JOS. SHAWHAN, Sen., Harrison co. ED. T. CLARKSON, Covington, 
GEO. H. PERRIN, Harrison co., JOHN F. FISK, Covington, 

GUERNSEY Y. ROOTS, Cincinnati. 



O F F I € E — Post-Oflice Baildiniir, €ovinytoii. 



INDEX. 



Paob. 

Preface, i 

The Case, « ^ 1 

The Appeal, 2 

Bbief History of the Boad, 4 

In 1853, p. 4; in 1855, p. 4; in 1857, p. 5; in 1858, p. 6; in 1859, p. 8. ' 

Points of Fact, d 

bule ooyernino equitable belief, 10 

Trustees held to Kioid Accountability, 11 

The Law of the Case, 13 

When Beneficiary to Elect, 18 

Acquiescence, p. 21; No real Acquiescence, by Judge Warden, 29 

Estoppel — What is an Estoppel? 32 

The Special Judge on Estoppels, 35; the Question of Trusteeship, 

or. Bowler's Frauds not in the Foreclosure Suit, 38. 

No Bar by Lapse of Time, 41 

Judicial Becognition of the War, 42; the Additional Year, 42: the 

Five- Year Limitation does not Apply, 43; this Suit is for the Be- 

covery of the Boad, 44. 

Bowler's Belation to the Plaintiff, 49 

He controlled the President, Directory, and the Boad itself, 50; he 
Borrowed $11,000 from Plaintiff, 51; The $800,000 Circular, 
52; What Bowler gained by it, 53; The Testimony, 54; A 
Fraud, and the Pretense for the Sale — 1. Wholly Unnecessary, 
55; 2. The False Pretense of its Projectors, 56; how Bowler man- 
aged that the Interest should not be Paid and the Boad Sold, 58 ; 
why no Director was Elected to fill Desha's vacancy, 59; he Con- 
tracts to Buy the Boad, 60 ; he Prevents Competition at the Sale, 60; 
his Speculation in the Boad, 61; the Boad Pays for Itself, 63; he 
Claims to Administer de son tort^ 66 ; how he might have become 
Purchaser, 67 ; his Proposition to Bestore the Boad — a Sham, 68 ; 
Limited to the Cost of his Securities while Director, 69. 

The Solvency of the Plaintiff, 70 

Not Insolvent when Sold, 70 ; Earnings of the Boad, 71. 

Stevenson & Co. not Innocent Purchasers, 72 

Plaintiff's Bight to Sue, 73 

Of the Proper Parties Defendant, 74 

Defendants' Answers Considered, 76 

First Amended Answer, 79 ; Second Amended Answer, 80. 

Conclusion, 80 






i«( 



